CHAPTER 1 - NAHASDA, OTHER HUD ONAP
PROGRAMS, AND ENVIRONMENTAL REVIEW
BASICS: OVERVIEW AND REGULATORY STRUCTURE

This chapter provides a brief overview of Indian Housing Block Grant (IHBG) and
Title VI (Federal Guarantees for Financing of Tribal Housing Activities), of the
Native American Housing Assistance and Self Determination Act (NAHASDA) as
well as the Indian Community Development Block Grant Program (ICDBG) and the
Section 184 Loan Guarantee Program of the Housing and Community
Development Acts. It summarizes the programs’ various requirements and the
tribes’ program partners. The objectives of this course and the contents of this
training manual are also outlined in this chapter.

After completing this chapter you will:

U Understand which programs are subject to the environmental review
requirements.

U Know who is responsible for conducting and documenting the environmental
review under the ONAP programs.

U Know which laws and authorities govern the environmental review
requirements.

WHO SHOULD USE THIS TRAINING MANUAL?

The primary users of this training manual are Indian tribes that are recipients of HUD
assistance. The term "tribes" as used in this manual is as defined in Section 4, subsection 12 of
NAHASDA, unless otherwise specifically noted. Other users of this manual include entities that
will fund their projects (in whole or in part) with HUD assistance, including tribally designated
housing entities (TDHES), Indian housing authorities, and other public or private nonprofit or for-
profit entities or their contractors.

Office of Native American Program (ONAP) personnel who interact with these entities and
provide advice throughout the environmental review process will also benefit from this training
manual. It may also be useful for other staff who require information about the environmental
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review process in general or who are responsible for supervising or managing the Part 58/50
environmental review process.

COURSE OBJECTIVES

Unless the responsibility is retained by HUD pursuant to a tribal request as provided for under
the IHBG, Title VI or Section 184 program regulations (discussed below), the responsibility for
complying with environmental review requirements rests solely with the tribe each time grant or
guaranteed funds (or program income) are to be used for an activity. The purpose of this course
is to help tribes become familiar with the various levels of environmental review that apply to
activities. It also assists tribes in devising standard procedures for carrying out and documenting
an environmental review.

This course manual is organized so that it can serve as both a training manual and a handbook
for conducting the environmental review process for HUD ONAP-assisted activities. The manual
offers a step-by-step guide through the terminology, requirements, and procedures of the
environmental review process.

PROGRAMS COVERED IN THIS TRAINING MANUAL

This training manual covers the environmental review requirements for six Office of Native
American Programs (ONAP) programs. In this and remaining chapters, these programs will be
referred to as ONAP programs. There are other HUD programs for which a limited number of
tribes or Native American organizations may be funded, e.g., Rural Housing and Economic
Development Grant Program. For these programs, the environmental review responsibility has
been retained by HUD, and HUD has performed and would perform the review under the
provisions of 24 CFR Part 50; these programs are not discussed in this manual.

The six ONAP programs are as follows:
U Indian Housing Block Grant (IHBG);

O Title VI — Federal Guarantees for Financing of Tribal Housing Activities (Title VI);
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U Native Hawaiian Housing Block Grant (NHHBG);*

* The sole recipient of NHHBG funds is the State of Hawaii — Department of Hawaiian Home Lands
(DHHL). For purposes of clarity and to facilitate the presentation and discussion in this manual, it has
been determined that no detailed discussion or presentation of that program will be provided. The
responsibilities for environmental review under that program, as set forth in 24 CFR 1006.350 require
that the DHHL follow 24 CFR Part 58.

U Indian Community Development Block Grant Program (ICDBG)
(including the ICDBG Imminent Threat Grants set-aside program);

U Section 184 — Loan Guarantee Program (Section 184); and

U Section 184A Native Hawaiian Loan Guarantee Program**

** Because the 184A program is similar to the regular Section 184 program but is limited to Hawaiian
Home Lands, it has also been determined that no detailed discussion or presentation of that program
will be provided; the environmental review requirements for Section 184 A are the same as for
Section 184.

IHBG and Title VI are programs funded under NAHASDA. ICDBG is funded under the Housing
and Community Development Act of 1974, as amended, and Section 184 is funded under the
Housing and Community Development Act of 1992. The sections immediately following provide
a summary the relevant ONAP programs.

These program summaries focus on the tribe as the recipient of program funds. Under
programs rules, other entities may be eligible to receive funds. However, these other entities do
not have the legal authority to assume the environmental review responsibilities. Only the tribe
has legal authority to assume these responsibilities.
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Clarifying Tribal Responsibility

Section 58.2 (a)(5) and (a)(7), respectively, state that the Indian tribe is the "recipient” (for purposes of
the environmental release of funds process only) and "responsible entity" with respect to assistance
under NAHASDA and Section 184 programs. Section 58.2(a)(7) clarifies that Regional Corporations in
Alaska are considered Indian tribes for the purposes of environmental review. Please note: Section
58.2(a)(5) has no effect whatsoever on a TDHE's ability to be the recipient of funding assistance under
NAHASDA programs — it only affects which entity can execute a Request for Release of Funds and
Certification — Form HUD 7015.15 (RROF) as the recipient. This regulatory language is necessitated by
the specific language in section 105(b) of NAHASDA.

NATIVE AMERICAN HOUSING ASSISTANCE AND SELF-
DETERMINATION ACT OF 1996 (NAHASDA), AS AMENDED

NAHASDA reorganized and simplified HUD’s system of housing assistance to Native Americans
by eliminating several separate programs of assistance (all of those under the United States
Housing Act of 1937 and several others, e.g., the IHOME Program) and replaced them with a
block grant program and a guarantee program. The two programs authorized for Indian tribes
under NAHASDA are the Indian Housing Block Grant (IHBG), a formula-based grant program,
and the Title VI Loan Guarantee, which provides financing guarantees for private market loans
to develop affordable housing.

In addition to simplifying the process of providing housing assistance, the purpose of NAHASDA
is to provide federal assistance to Indian tribes in a manner that recognizes the right of Indian
self-determination and tribal self-governance.

NAHASDA was amended in 2000 to add Title VIII — Housing Assistance for Native Hawaiians.
This amendment to NAHASDA added a program similar to IHBG (NHHBG) for Native
Hawaiians who reside on Hawaiian Home Lands. Regulations for implementing the program are
found at 24 CFR 1006.
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Indian Housing Block Grant (IHBG)

The Indian Housing Block Grant Program (IHBG) is a formula grant that provides funding
assistance for a range of affordable housing activities on Indian reservations and Indian areas.
Regulations are published at 24 CFR Part 1000.

Eligible IHBG recipients are federally recognized Indian tribes or their tribally designated
housing entities (TDHES). In addition, a limited number of state recognized tribes that were
funded under the Indian Housing Program authorized by the United States Housing Act of 1937
(USHA) are also eligible recipients. With the enactment of NAHASDA, Indian tribes are no
longer eligible for assistance under the USHA.

An eligible recipient must submit to HUD an Indian Housing Plan (IHP) each year to receive
funding. This IHP must be found by HUD to be in compliance with the requirements of
NAHASDA. At the end of each year, recipients must submit to HUD an Annual Performance
Report (APR) reporting on their progress in meeting the goals and objectives included in their
IHPs.

Eligible activities (set forth in Section 202 of NAHASDA) include housing development,
assistance to housing developed under the Indian Housing Program, housing services to
eligible families and individuals, crime prevention and safety, and model activities (which must
be specifically approved by HUD) that provide creative approaches to solving affordable
housing problems.

Title VI — Federal Guarantees for Financing of Tribal Housing
Activities

The purpose of the Title VI loan guarantee is to assist recipients (called “borrowers” because
they receive loans) who want to finance eligible affordable housing activities but who are unable
to secure financing without the assistance of a federal guarantee. A federal guarantee is a
pledge by the U.S. government to repay all or a portion of the unpaid principal balance and
accrued interest for an obligation by a borrower to a lender after a default under the terms of the
repayment agreement. Regulations are published at 24 CFR Part 1000, Subpart E.

The borrower leverages IHBG funds to finance affordable housing activities today by pledging
future grant funds as security for repayment of the guarantee obligation. A private lender or
investor provides the financing, and HUD provides the guarantee to the lender or investor.

NOTES

ONAP Environmental Review Training — 2021 Page 1-5



Chapter 1 — NAHASDA, Other HUD ONAP Programs, and Environmental Review
Basics: Overview and Regulatory Structure

The borrower repays the obligation. However, if a borrower fails to repay the debt and a default
is declared, HUD will repay the obligation and seek reimbursement from the borrower’s future
IHBG grant funds.

Eligible borrowers under this program include tribes that receive IHBG funds and TDHESs
authorized by a tribe to receive IHBG funds and to make obligations and pledge IHBG funds as
security for those obligations.

Eligible lenders under the Title VI loan guarantee program are listed in Section 1000.404.

Eligible activities (Section 202 of NAHASDA) are the same as those for the IHBG program.

Native Hawaiian Housing Block Grant (NHHBG)

Section 513 of the Hawaiian Homelands Homeownership Act of 2000 added Title VIII to
NAHASDA. Title VIII established a program of block grant assistance to provide affordable
housing for Native Hawaiians. Regulations are published at 24 CFR Part 1006.

The eligible recipient of NHHBG funds is the Department of Hawaiian Home Lands (DHHL),
which funds affordable housing activities to benefit Native Hawaiians eligible to live on Hawaiian
Home Lands.

Eligible activities set forth in Subpart C of Part 1006 include construction or reconstruction of
affordable housing, downpayment and closing costs assistance, direct lending or interest
subsidies, housing counseling, payments to prevent foreclosures on homes, tenant-based rental
assistance, and safety and security activities.

HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1974, AS
AMENDED

Title | of the Housing and Community Development Act of 1974 was amended in 1977 to
authorize grant funds for improvement and development activities in Indian communities and
Alaska Native villages.
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Indian Community Development Block Grant Program (ICDBG)
Single Purpose Grants

The Indian Community Development Block Grant Program (ICDBG) Single-Purpose Grant
Program is a competitive program under which grants can be awarded to tribes for viable
economic and community development projects. It provides eligible recipients with direct grants
for use in developing viable Indian and Alaska Native communities, including decent housing, a
suitable living environment, and economic opportunities, primarily for low- and moderate-income
persons. Regulations are published at 24 CFR Part 1003, Subpart D.

Eligible applicants for assistance include any Indian tribe, band, group, or nation or Alaska
Native village that has established a relationship with the federal government as defined in the
program regulations. In certain instances, tribal organizations may be eligible to apply.

Eligible activities (set forth in Subpart C of Part 1003) include those related to housing,
community facilities, and economic development. Housing activities include housing
rehabilitation, land acquisition to support new housing construction, and under limited
circumstances new housing construction. Community facilities include single or multipurpose
community buildings, and funds also may be used for infrastructure construction (e.g., roads,
water and sewer facilities). Economic development activities include a wide variety of
commercial, industrial, and agricultural projects, which may be recipient owned and operated or
which may be owned and/or operated by a third party.

ICDBG Imminent Threat Grants

ICDBG Imminent Threat Grants are provided from an annual set-aside (that can be made by the
Secretary of HUD) of ICDBG funds for emergency actions undertaken by the tribe. However,
this set-aside is not guaranteed to occur each year. The maximum amount of the grant varies
from year-to-year. Regulations are published at 24 CFR Part 1003, Subpart E.

This is not a competitive funding program; funds are provided on a first-come, first-served basis,
subject to availability. The same environmental review requirements apply to these grants as to
ICDBG Single Purpose Grants.

Funds may only be used to address or ameliorate imminent threats to public health or safety.
The threat must represent a unique and unusual circumstance and must affect an entire service
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area. It may not, however, be a reoccurring threat or a threat for which other federal funding
sources are available (Section 1003.400).

HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1992

Section 184 — Loan Guarantee Program

This program allows HUD to guarantee loans secured by Indian families, Indian Housing
Authorities (IHAs), TDHES, or tribes to buy or construct single family (1-4 units) properties
located in Indian Country, tribally designated areas, and reservations. Regulations are published
at 24 CFR Part 1005.

Trust land is not the only land eligible for a Section 184 loan. Land located in an Indian area or
Alaska Native area are eligible locations for a 184 guaranteed home loan, and fee simple lands
within an approved Indian area (see PIH Notice 2004-19) are allowed under Section 184.

THE ENVIRONMENTAL REVIEW

To understand why the federal government requires environmental reviews for projects and
activities that are funded with federal funds, it helps to understand the federal laws and
regulations and other authorities that address environmental requirements.

NEPA

The National Environmental Policy Act (NEPA) of 1969 established national policy addressing
the effect of human activities on the environment, and it created the Council on Environmental
Quality (CEQ). One of NEPA'’s goals was to promote efforts that would prevent or eliminate
damage to the environment and biosphere. NEPA requires a formal process of review that
examines the potential negative or beneficial environmental effects that will result from an
activity. Depending on the project, this review process may be very simple or quite involved.

The ideas set forth in NEPA initiated the support given to local involvement and responsibility,
sustainable development, and government accountability that the federal government supports
today.
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24 CFR Part 58: Environmental Review Procedures for Entities
Assuming HUD Environmental Responsibilities

Each federal agency has established its own regulations implementing NEPA. Part 58 is one of
HUD'’s regulations that implement the policies of NEPA as well as other federal and
departmental environmental requirements. It is the regulation that specifically discusses and
identifies the requirements and procedures to be used when an entity other than HUD (e.g., a
tribe) conducts an environmental review for an activity assisted with funds provided by HUD.
This training manual provides tribes with specific instructions and guidelines for carrying out
their responsibilities under the environmental review process according to Part 58.

24 CFR Part 50: Protection and Enhancement of Environmental
Quality

24 CFR Part 50: Protection and Enhancement of Environmental Quality is another parallel HUD
regulation implementing NEPA as well as other federal and departmental environmental
requirements. This regulation identifies the requirements and procedures to be used when HUD
retains responsibility and conducts environmental reviews for activities assisted with funds
provided (or guaranteed) by HUD.

Other Laws and Authorities

The NEPA process requires that you look at and take into consideration ALL federal laws that
address the environment. These include the laws identified in Part 58, which include but are not
limited to the National Historic Preservation Act, Clean Water Act, Coastal Zone Management
Act, Safe Drinking Water Act, Endangered Species Act, Wild and Scenic Rivers Act, Clean Air
Act, and Farmland Protection Policy Act. Part 58 also identifies relevant, applicable Executive
Orders and HUD environmental standards and requirements. These laws and authorities will be
discussed at greater length in Chapter 2 on environmental basics, Chapter 6 on exclusions
subject to Part 58.5, and Chapter 7 on environmental assessments.
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TRAINING MANUAL ORGANIZATION

This training manual contains the information needed to conduct and document a complete
environmental review for each level of review under Part 58. It is divided into the following
chapters:

U Chapter 2: Environmental Review Basics provides an overview of the environmental
review and its role in the process of project development. It explains how HUD implements
the National Environmental Policy Act (NEPA) and the options that tribes have within this
structure. This chapter also describes the roles and responsibilities of recipients, responsible
entities, and ONAP staff.

U Chapter 3: Environmental Review Procedures provides an overview of specific aspects of
the environmental review process, including limitations pending environmental clearance,
aggregation, the various categories of environmental review, and sources of documentation
that HUD has identified as appropriate for demonstrating compliance with environmental
review requirements.

U Chapter 4: Exempt Activities discusses ONAP activities that are exempt from
environmental regulations and requirements as well as the steps a tribe must take to
document that an ONAP-funded activity is exempt. The environmental review record (ERR)
must also include documenting the applicability (or inapplicability) of other federal
requirements regarding flood insurance, coastal barriers, and disclosure of properties
located in airport or runway clear zones.

U Chapter 5: Categorical Exclusions NOT Subject to § 58.5 describes the activities that are
excluded from preparing a NEPA-level review as well as not being subject to any of the
other federal environmental statutes and authorities listed at 24 CFR 58.5. This chapter also
reviews the steps a tribe must take to prepare a written determination (i.e., ERR)
designating a project as categorically excluded not subject to § 58.5 as well as documenting
the applicability (or inapplicability) with HUD and other federal environmental requirements
regarding flood insurance, coastal barriers, and disclosure of properties located in airport or
runway clear zones.

U Chapter 6: Categorical Exclusions Subject to § 58.5 discusses the activities that, while
excluded from preparing a NEPA-level environmental review, are still subject to the federal
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environmental statutes and authorities listed at 24 CFR 58.5. These are described in detail,
and references are provided to sources of additional information.

U Chapter 7: Preparing an Environmental Assessment describes the activities that could
potentially result in a significant impact on the human environment (i.e., natural or physical,
social and economic). The environmental assessment aids the tribe with compliance with
NEPA and briefly provides sufficient evidence and analysis as to whether activities are
subject to a higher level of environmental scrutiny under NEPA. Sample formats and
checklists are provided to help standardize the process of documenting compliance with the
requirements of this category.

U Chapter 8: Overview of Environmental Impact Statements describes the activities
whereby a tribe has determined the activities will result in a significant impact on the human
environment. This chapter provides an overview of the Environmental Impact Statement
(EIS) process, including the preparation of environmental compliance documentation,
managing the public notification process, and seeking HUD authorization to use grant funds.

U Chapter 9: HUD Approval and the Release of Funds describes the public notification
process and when it's required in the environmental review process. This chapter also
discusses the requirement for submitting a request for release of funds and getting HUD
approval before committing or spending funds.

U Chapter 10: Other Environmental Guidance provides additional guidance that pertains to
all levels of environmental review. Topics covered include:
e Projects in progress;
e Emergency actions;
e Tiered environmental reviews;
e “Other” environmental review documents; and
e Lead/cooperating agency partnerships
U Chapter 11: Program Administration and Monitoring describes the requirements for

basic administration of the environmental review process. These requirements help ensure
that the Responsible Entity (RE) will comply with NEPA and Part 58.
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CHAPTER 2 — ENVIRONMENTAL REVIEW BASICS:
HUD'S PROCESS

This chapter describes the regulations and procedures that guide HUD’s
environmental review process. It also explains the circumstances in which ONAP
may be responsible for the environmental review. After completing this chapter, you
will:

U Understand the environmental roles and responsibilities of the tribe under Part
50 and Part 58.

U Understand the roles that tribes and their program partners (e.g., TDHE, non-
profit and for-profit developers) play in this process; and

U Understand the environmental considerations that are taken into account

WHY CONDUCT AN ENVIRONMENTAL REVIEW: NEPA, PART 58, AND
MORE

To understand why HUD, or any federal agency or department, requires environmental reviews
for projects and activities that are funded with federal funds, it helps to understand the laws and
regulations that address environmental requirements.

NEPA

The National Environmental Policy Act (NEPA) of 1969 established national policy addressing
the effect of human activities on the natural environment, particularly the influences of
population growth, high-density urbanization, industrial expansion, resource exploitation, and
new and expanding technological advances, while also recognizing the vital importance of
restoring and maintaining environmental quality. In addition, the law created the Council on
Environmental Quality (CEQ) to work with federal agencies in the development of environmental
policy, oversee the implementation of NEPA by federal agencies, and report to the President on
the state of the environment. CEQ developed regulations to instruct federal agencies on
compliance with NEPA (40 CFR 1500-1508). These regulations outline a formal review process
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for examining the potential negative or beneficial environmental effects that will result from an
activity. Depending on the project, this review process may be very simple or quite involved.

The ideas set forth in NEPA initiated the support given to local involvement and responsibility,
sustainable development, and government accountability that the federal government supports
today.

Each federal agency, including HUD, established its own regulations for incorporating the
provisions of NEPA into its existing policies, procedures and regulations. HUD has two
environmental review regulations that apply to its programs — 24 CFR Parts 50 and 58. The
regulation used depends on whether HUD retains review responsibilities or if an entity other
than HUD assumes these responsibilities.

GOALS OF ENVIRONMENTAL REVIEW
The goals of environmental review are to:

U Ensure that activities undertaken with HUD assistance and program income are in
compliance with NEPA and the related federal laws and authorities.

U Ensure that environmental concerns are identified and addressed before a project is
undertaken.

U Provide the public and government entities opportunity for input on the findings of the
environmental review.

U Protect residents, neighborhoods, and communities and land, air, and water.

PART 50: PROTECTION AND ENHANCEMENT OF ENVIRONMENTAL
QUALITY

Under this rule, HUD (in this case ONAP) has direct responsibility for environmental reviews.
This regulation mandates that environmental reviews be carried out according to NEPA and
related federal laws and authorities for every applicable HUD program. NAHASDA allows tribes
to choose whether to assume the federal environmental review responsibilities. This choice may
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be made for programs authorized by NAHASDA: IHBG, and Title VI Loan Guarantee and the
Section 184 program. In choosing the option to have HUD retain environmental review
responsibilities according to Part 50, the tribe must request assistance under Part 50 in writing.
Part 50 also applies to loan guarantees authorized by Section 184, when the borrowers are
members of the tribe but the guarantee is for properties that are not located on tribal lands. This
should also be indicated in the tribe’s IHP.

In very rare circumstances, HUD may decide to retain the environmental compliance
responsibilities for other ONAP programs as well. However, this would only occur if ONAP
approves a tribe’s claim that it does not have the legal capacity to assume responsibilities under
Part 58 or if, as a result of monitoring, HUD finds that the tribe lacks the administrative capability
to assume such responsibilities.

Part 50 provides the compliance requirements when environmental reviews are conducted by
ONAP. In retaining the environmental review responsibilities, the ONAP Administrator is
required to (88 50.3 and 50.11):

U Consider environmental and other Departmental objectives in the decision-making process;
U Make an independent evaluation of the environmental issues; and

U Take responsibility for the scope and content of the compliance finding. It is the policy of the
Department to reject proposals that have a significant adverse environmental impact.

HUD guidance on how to implement Section 106 of NAHASDA has been prepared for ONAP
administrators, Field Environmental Officers, and IHBG Recipients. This guidance, Notice PIH-
2015-01, is included in the CD in Appendix G. The guide stipulates that the tribe (or TDHE)
shall:

U Provide an environmental assurance in the IHP that it will assist HUD with Part 50
compliance according to the requirements of § 50.3(h), including supplying HUD wiill
available, relevant information, and carrying out mitigation measures or selecting an
alternate eligible property.

U Not acquire, repair rehabilitate, convert, demolish, or lease properties or undertake
construction prior to receiving approval from HUD.
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As soon as the tribe (or TDHE) identifies a project it wants to undertake with program funds, it
should request ONAP to complete an environmental review according to Part 50. Along with this
request, the tribe (or TDHE) should submit a completed Threshold Review for Proposed
Activities - Indian Housing Block Grant (IHBG) Program to ONAP (See Appendix C of Notice
PIH-2015-01). Essentially, this Threshold Review asks for a description of the project and its
related activities, the location of the project (including maps), and photographs of the project site
and adjacent properties. The Threshold Review also requires the tribe (or TDHE) to submit
information that will facilitate compliance with NEPA and federal laws and authorities (cited in §
50.4). The notice describes the relevant information that is needed by HUD.

After receiving this request and the accompanying Threshold Review, ONAP will notify the tribe
(or TDHE) as follows:

U It may proceed;
U It may proceed under specified conditions;

O It must submit additional information requested by ONAP to complete the environmental
compliance review; or

U The project is not approved because of environmental conditions.

PART 58: ENVIRONMENTAL REVIEW PROCEDURES FOR ENTITIES
ASSUMING HUD ENVIRONMENTAL RESPONSIBILITIES

Part 58 identifies the legislative framework for tribes to assume environmental responsibility for
a project. Assumption of the federal responsibilities is authorized by specific statutory authority
(i.e., 88 105 and 806 of NAHASDA and § 104(g) of the Housing and Community Development
Act of 1974, as amended).

For the NAHASDA programs, tribes may choose whether to assume the federal environmental
review responsibilities. This applies to IHBG, NHHBG, Titles VI, and Section 184 loan
guarantees. In choosing the option where the tribe assumes environmental responsibilities
according to Part 58, the tribe agrees to accept Part 58 responsibilities by executing a grant
agreement with HUD.
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Tribes do not have a similar choice with ICDBG funds. The tribe must assume federal
environmental review responsibilities laid out in Part 58.

Part 58 implements the policies of NEPA as well as other federal and departmental
environmental requirements. The NEPA process requires that you look at ALL federal laws and
authorities that address the environment. These include the following, which are identified in §
58.5:

U

National Historic Preservation Act

Floodplain Management (Executive Order 11988)
Wetlands Protection (Executive Order 11990)
Clean Water Act

Coastal Zone Management Act

Sole Source Aquifers (Safe Drinking Water Act)
Endangered Species Act

Wild and Scenic Rivers Act

Clean Air Act

Farmland Protection Policy Act

Environmental Justice (Executive Order 12898)

O O 00O 0O O0ODO0ODDODUDUDD

HUD environmental standards and requirements:
= Subpart 51B - Noise Abatement and Control

= Subpart C - Siting of HUD-Assisted Projects Near Hazardous Operations Handling
Conventional Fuels or Chemicals of an Explosive or Flammable Nature

NOTES

ONAP Environmental Review Training — 2021 Page 2-5



Chapter 2 — Environmental Review Basics: HUD's Process

= Subpart D - Siting of HUD-Assisted Projects in Runway Clear Zones at Civil Airports
and Clear Zones and Accident Potential Zones at Military Airfields

= 24 CFR 58.5(i)(2) - HUD policy regarding toxic chemicals, hazardous substances
and radioactive materials.

Part 58 provides instructions to the tribes for conducting an environmental review for a particular
project or activity and for obtaining approval of a Request for Release of Funds (RROF)
whenever required. Subsequent chapters of this manual discuss the various levels of
environmental review identified in Part 58 and the content of the environmental review record
(ERR) for each of the levels. This training manual also provides tribes and their project partners
with specific instructions and guidelines for carrying out the environmental review process
according to Part 58.

In later chapters there will be a discussion of the roles and responsibilities of the ONAP Area
Office Administrators and staff authorized by Section 106(b)(2) of NAHASDA (and the program
regulations which implement this section—24 CFR 1000.18-20) and Section 104(g) of Title | of
the Housing and Community Development Act of 1974, as amended (and the Program
Regulations for the Indian Community Development Block Grant (ICDBG) Program which
implement this section—24 CFR 1003.605). This training manual will be a quick reference for
HUD personnel in guiding the RE and its partners.

ROLES AND RESPONSIBILITIES OF THE TRIBE AND ITS PARTNERS

HUD’s environmental review regulations (24 CFR 58) identify tribes as the “responsible entity”
(RE)---the entities having legal authority to assume this role because they exercise control over
planning, permitting, and supplying infrastructure to support HUD-assisted projects for their
jurisdictions. In other words, the RE is the government entity that exercises land use
responsibility. For example, if the tribe proposes to undertake a project, then the tribe is the RE.
However, if the TDHE proposes to undertake a project, it must ask the tribe with land use
responsibility (including jurisdictional responsibility for an Indian area or Alaska Native area) to
perform the environmental compliance review for that project.
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In the role of RE, the tribe not only assumes the responsibility for environmental review,
decision-making, documentation, and mitigation (if necessary) but also the legal responsibility
for compliance with NEPA and all other applicable laws, regulations, and authorities.

ENVIRONMENTAL REVIEWS

Environmental responsibility under NEPA includes responsibility for environmental reviews,
decision making, and action. The RE can conduct the environmental review using a combination
of in-house resources, outside environmental consultants, and the tribally designated housing
entity’s (TDHE) own resources. Within its organization, the RE must have a Certifying Officer,
who will be legally responsible for the content of the environmental review, for implementation of
the subsequent action and, if necessary, who will represent the RE in federal court. The
Certifying Officer should be the chief executive officer of the jurisdiction (i.e., Tribal Chairperson)
or another officer of the tribe formally delegated this responsibility by a resolution of the tribal
governing body or written delegation by the Tribal Chairperson. Finally, the RE must have the
ability to prepare and maintain a full set of the documents associated with the environmental
review. See the ONAP Program Guidance 2017-03: “Certifying Officers for Environmental
Review” in Appendix B of the printed training materials.

The RE must have staff resources qualified to perform an environmental review or be able to
contract the performance of the environmental review to a qualified consultant. The RE’s
Certifying Officer will sign the Request for Release of Funds and Certification (form HUD
7015.15, which can be found in Appendix ) attesting to the content of the environmental review
and its compliance with NEPA and HUD regulations.

The Certifying Officer should have either direct knowledge of the performance of the
environmental review or have in place a system that ensures accurate and compliant
performance. The Certifying Officer must also ensure that the RE reviews and comments on all
Environmental Impact Statements (EIS) prepared for any federal projects that may have an
impact on the recipient’s project.

ENVIRONMENTAL REVIEW RECORD (ERR) AND DOCUMENTATION

The RE must ensure that the activities or projects that are funded by ONAP program
assistance, in total or in part, are in compliance with NEPA and Part 58 requirements. This
means creating a written environmental review record (ERR) for every activity and project
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regardless of the level of review (§ 58.38). Chapters 4 through 8 provide details as to the
appropriate levels of environmental review for every type of ONAP-assisted activity or project.

The ERR is a type of “environmental diary” that the RE uses to support its decisions and
conclusions concerning protection and enhancement of the environment as a result of
approving the project. Keeping good records and having complete documentation is necessary
to fulfill the RE’s environmental review obligations. This is a public record. Legal challenges to
the project’'s environmental compliance may be won or lost over how complete or incomplete
the RE’'s ERR documentation is; therefore, this administrative record is important. HUD's
periodic monitoring of the RE’s environmental records relies upon this same kind of attention to
the ERR content and will determine whether HUD deems corrective actions or sanctions are
necessary.

In addition to ensuring that each ERR contains the appropriate forms of documentation, the RE
is required to maintain technical capacity and administrative capability to ensure compliance
with NEPA and Part 58 is achieved (§ 58.12). With regard to technical capacity, the RE’s staff
needs to have sufficient knowledge of the federal laws and authorities as well as an
understanding of Part 58 requirements in order to make informed decisions about whether:

U The appropriate level of review has been completed;

U Compliance with federal laws and authorities has been achieved;

U The public notification requirements have been met (if required); and
U HUD approval is necessary.

This is true whether environmental reviews are completed by tribal staff, prepared by a TDHE,
or prepared by a hired consultant. The RE is still responsible for the content of the ERR and
must 