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M O D E L      P O L I C Y

Name of Tribe/TDHE

POLICY

PROCUREMENT

I These policies and procedures were adopted by the (name of TDHE/TRIBE) by Resolution # _____ on ___________, ____.

(Note: This is a model policy and the TDHE/TRIBE may choose to delete or add any sections or numbers used in this sample.  Should the TDHE/TRIBE choose to make any changes, the TDHE/TRIBE should ensure that the policy remains in compliance with the Native American Housing Assistance and Self-Determination Act and any other applicable federal, state, local, or tribal laws or regulations.)

SECTION   1

Policy  Statement

1.1.
The Board of Commissioners (or insert governing body of the [name of tribe]) (or insert governing body of the [name of tribe]) recognizes the fact that it is necessary to procure all supplies, materials, equipment and contracted services, in order to effectively administer (NAME OF TRIBE/TDHE) housing programs and that such activities be conducted in conformance with the Native American Housing Assistance and Self-Determination Act and any other applicable federal, state, local, or tribal laws or regulations along with any other (NAME OF TRIBE/TDHE) requirements.

1.2.
The Board (or governing body) appoints and delegates procurement authority and administration to the Contracting Officer, who shall be the Executive Director or other individual he or she has authorized in writing. The Contracting Officer is responsible for the execution and administration of all (NAME OF TRIBE/TDHE) contracts.  The Contracting Officer or designee shall be responsible for the procurement of all supplies, materials, equipment, and/or contracted services.  The contracting Officer shall also issue operational procedures to implement this Policy.  The execution of such responsibility shall be at all times to the best interest of (NAME OF TRIBE/TDHE) and in conformance with (NAME OF TRIBE/TDHE) policy and procedures.

1.3.
This Policy and any later changes shall be submitted to the Board of Commissioners (or insert governing body of the [name of tribe]) for approval. The Board (or governing body) is responsible for ensuring that any policies to be adopted are appropriate for the (NAME OF TRIBE/TDHE).

1.4.
It is the (NAME OF TRIBE/TDHE)'s policy to resolve all contractual issues informally at the (NAME OF TRIBE/TDHE) level, without litigation. 

1.5.
The (NAME OF TRIBE/TDHE) shall to the greatest extent feasible provide preference to Indian-owned economic enterprises and Indian organizations.

SECTION   2
GENERAL  INFORMATION
2.1.
PURPOSE.
A.
The purpose of this policy is to: provide for the fair and equitable treatment of all persons or firms involved in purchasing by the (NAME OF TRIBE/TDHE); assure that supplies, services, and construction are procured efficiently, effectively, and at the most favorable prices available to the (NAME OF TRIBE/TDHE); promote competition in contracting; provide safeguards for maintaining a procurement system of quality and integrity; and assure that (NAME OF TRIBE/TDHE) purchasing actions are in full compliance with applicable federal standards and regulations along with any applicable state and local laws. 

B.
These policies are provided as procedural guidance only and confer no rights upon individual (NAME OF TRIBE/TDHE) employees or third parties.  These policies similarly impose no obligations on (NAME OF TRIBE/TDHE) supplemental to those implied by applicable state or federal law.

2.2.
APPLICATION.
A.
This Procurement Policy (Policy) applies to all contracts for the procurement of supplies, services, and construction entered into by the (NAME OF TRIBE/TDHE) after the adoption date of this Policy.  It shall apply to purchasing, irrespective of the source of funds, including contracts, which do not involve an obligation of funds (such as concession contracts); however, nothing in this Policy shall prevent the (NAME OF TRIBE/TDHE) from complying with the terms and conditions of any grant, contract, gift, or bequest that is otherwise consistent with law.

B.
When both federal and non-federal funds are used for a project, the work to be accomplished with the funds should be separately identified. The term "procurement," as used in this Policy includes both contracts and modifications (including change orders) for construction or services, as well as purchase, lease, or rental of supplies and equipment.

2.3.
Indian  Preference  Requirements

(Note: In accordance with 24CFR 1000.52 (a)(1), a Tribe/TDHE may choose to continue to use an Indian preference policy that was previously approved by HUD under the 1937 Housing Act.  For example, a TDHE may continue to use an Indian preference policy that uses the X-factor method of applying Indian preference that was used prior to the implementation of NAHASDA.  As mentioned in the introduction of this sample policy, Tribes/TDHEs may also choose to develop their own respective method of applying Indian preference in compliance with NAHASDA.  The language included in this section is just a sample or an example of how a Tribe/TDHE may apply Indian preference utilizing the flexibility offered by NAHASDA.)

A.
Projects developed and operated with assistance under 24 CFR Part 1000.48, et. al., are subject to Section 7(b) of the Indian Self-determination and Education Assistance Act (25 U.S.C. 450e (b)). Section 7(b) provides that to the greatest extent feasible, preference shall be given to Indian organizations and Indian-owned economic enterprises in the award of all contracts and subcontracts.  Preference must be provided in accordance with the requirements set forth in 24 CFR 1000.52.  Indian preference applies not only on-site or within the (NAME OF TRIBE/TDHE)'s jurisdiction, but also to contracts with firms that operate outside these areas.

B.
Eligibility for Indian preference shall be established in accordance with the requirements of 24 CFR 1000.48. If the (NAME OF TRIBE/TDHE) or its prime contractor determines an applicant ineligible for Indian preference, the (NAME OF TRIBE/TDHE) or its prime contractor shall notify the applicant in writing before contract award, or filling the position, or providing the desired training.

C.
In accordance with 24 CFR 1000.52, the (NAME OF TRIBE/TDHE) may restrict procurement activity to eligible Indian organizations and Indian-owned economic enterprises.

(1)
Restricted Solicitations.  In accordance with 24CFR 1000.52 (a)(2), the (NAME OF TRIBE/TDHE) may provide Indian preference in procurement activities by advertising for bids or proposals from only qualified Indian organizations and Indian owned-enterprises.  Or, in accordance with 24CFR 1000.52 (a)(3), the (NAME OF TRIBE/TDHE) may use a two-stage preference procedure.  The regulations describe the two-stage procedure as follows:  

(2)
Stage 1. Invite or otherwise solicit Indian-owned economic enterprises to submit a statement of intent to respond to a bid announcement or request for proposals limited to Indian-owned firms.

(3)
Stage 2. If responses are received from more than one Indian enterprise found to be qualified, advertise for bids or proposals limited to Indian organizations and Indian-owned economic enterprises.

If the solicitation is restricted to qualified Indian owned economic enterprises and organizations, and two or more (or a greater number determined by the (NAME OF TRIBE/TDHE) and stated in the invitation) qualified Indian owned economic enterprises or organizations submit responsive bids, award shall be made to the qualified enterprise or organization with the lowest responsive bid.  If equal low bids are received, drawing lots or similar random method shall make award, unless otherwise provided in state, tribal, or local law.  If fewer than the minimum number of qualified Indian owned economic enterprises or organizations submit responsive bids, all bids shall be rejected, and the (NAME OF TRIBE/TDHE) shall cancel the solicitation.  The (NAME OF TRIBE/TDHE) may accept a single bid received from a responsible bidder, subject to HUD approval, in unusual circumstances, such as if the (NAME OF TRIBE/TDHE) determines that, based on a cost or price analysis, the bid price is fair and reasonable, or the (NAME OF TRIBE/TDHE) determines that the delay of re-soliciting would subject the project to higher costs.
(2) Unrestricted Solicitations.  If the (NAME OF TRIBE/TDHE) isn’t able to award a contract based on the procedures described in the previous section, in accordance with 24CFR 1000.52 (b)(2), the (NAME OF TRIBE/TDHE) shall re-advertise the contract inviting bids from non-Indians as well as Indian owned economic enterprises or organizations.

(3) In accordance with 24CFR 1000.52 (e), the (NAME OF TRIBE/TDHE) may require information from prospective contractors seeking to qualify as Indian organizations or Indian-owned economic enterprises.

(4) Complaints arising from any of the methods the (NAME OF TRIBE/TDHE) utilizes to implement Indian preference shall be conducted in accordance with the procedures described at 24CFR 1000.54.

(Note: Again, in accordance with 24CFR 1000.52 (a)(1) and as mentioned in the introduction of this sample policy, Tribes/TDHEs may choose to develop their own respective method of applying Indian preference in compliance with NAHASDA or use one of the methods described in the previous section.  Indian preference applies to all levels and types of procurement regardless of the dollar amount of the procurement. The following language is just a sample or an example of how a Tribe/TDHE may apply Indian preference utilizing the flexibility offered by NAHASDA.)

Award shall be made under unrestricted solicitations to the lowest responsive bid from a qualified Indian-owned economic enterprise or organization within the maximum total contract price established for the specific project or activity being solicited, if the bid is no more than (% to established by the TRIBE/TDHE) higher than the total bid price of the lowest responsive bid from any qualified bidder.

If the bid from the qualified Indian-owned economic enterprise of organization is within the (% to established by the TRIBE/TDHE) range of the lowest, non-Indian firm, the Indian-owned firm will be given the opportunity to meet the lowest bid price. Should the Indian-owned firm refuse to meet this lower price, the bid shall then be awarded to the responsive and responsible low bidder for the project.


Example:
Bidder # 1:
$120,000.00
Non-Indian Firm


Bidder # 2:
$110,000.00
Indian Firm


Bidder # 3:
$105,000.00
Non-Indian Firm


Bidder # 4:
$116,000.00
Indian Firm

Bidder # 3, a non-Indian-owned firm, is the apparent low bidder for this project, Bidder # 2, an Indian-owned firm is within 10% (or other established percentage) of Bidder # 3. Bidder # 2 is then provided the opportunity to meet the dollar amount of Bidder # 3’s bid. If Bidder # 2 is unable to meet Bidder # 3’s bid, the award shall be made to Bidder # 3, if Bidder # 2 is able to meet the lower bid, award shall be made under this Indian Preference Policy. (NAME OF TRIBE/TDHE) must always ensure the lowest, responsive and responsible bid is made for every solicitation, under the Informal or Formal Bidding procedures of this document.
2.4.
Public Access  To  Procurement  Information.
(Note: In accordance with 24CFR 1000.556, the Freedom of Information Act doesn’t apply to IHBG recipients.  But, as the rule states, there may be other applicable State and tribal access laws that apply.  Therefore, it’s the TRIBE/TDHE’s decision as to whether any procurement information shall be a matter of public record to the extent provided in the Freedom of Information Act or similar law.  Whatever is decided should be included and described in this section of this Policy.)

2.5.
Retention Of Procurement Records.  In accordance with 24CFR 1000.552, all financial and programmatic records, supporting documents, and statistical records are required to be retained for a period of three years after the completion of the action and resolution of all issues which arise from it or until the end of the regular 3-year period, whichever is later.  A separate file for each procurement activity shall be maintained for quick reference and/or review.
2.6.
Procurement Authority and Administration.
A.
The Contracting Officer, who shall be the Executive Director or another (NAME OF TRIBE/TDHE) employee authorized by the Executive Director in writing, shall administer all procurement transactions.

B.
The Executive Director or his/her designee shall ensure that:

(1) Purchases utilizing the Purchase Order form for “open Purchase Order accounts” shall be restricted to staff designated by the Executive Director or his/her designee.

(2) Any purchase/acquisition exceeding ($ amount to be determined by the TRIBE/TDHE) utilizing the Purchase Order form shall be approved prior to such purchase by the Executive Director or his/her designee;

(3) Procurement activities should be coordinated with the performance objectives described in the TRIBE/TDHE’s Indian Housing Plan (IHP)  to assure efficient and economical purchasing;

(4) Contracts and modifications shall be in writing, clearly specifying the desired supplies, services, or construction, and are supported by sufficient documentation regarding the history of the procurement, including, at a minimum, the method of procurement chosen, the selection of the contract type, the rationale for selecting or rejecting offers, and the basis for the contract price;

(5) For procurement other than small purchases, a minimum of thirty (30) days (or other time period determined by the TRIBE/TDHE) for major construction contracts and fifteen (15) days (or other time period if required by state or local law) for other contract types are provided for the preparation and submission of bids or proposals;

(6) Solicitation procedures are conducted in full compliance with federal standards stated at 24 CFR 85.36 and the Indian preference requirements at 24 CFR 1000.48 through 1000.54;

(7) An independent cost estimate is prepared before solicitation issuance and is appropriately safeguarded for each procurement above the small purchase limitation; and a cost or price analysis is conducted for each of the responses received for all procurement;

(8) Contract award is made to the responsive and responsible bidder offering the lowest price, consistent with Indian preference requirements (for sealed bid contracts); or contract award is made to the offeror whose proposal offers the greatest value to the (NAME OF TRIBE/TDHE), considering price, technical qualifications, and other factors as specified in the solicitation, including Indian preference (for contracts awarded based on competitive proposals); unsuccessful firms are notified within ten days (or other time period required by state or local law) after contract award;

(9) There are sufficient unencumbered funds available to cover the anticipated cost of each procurement before contract award or modification (including change orders); work is inspected before payment; and payment is made promptly for contract work performed and accepted;

(10)
Effective contract administration is performed; and

(11)
Effective monitoring of contractor's performance is conducted.

2.7.
Small  Procurement  Activity  Initiation.
A.
Procurement Initiation.
(1)
Procurement activities and procurement obligations are initiated by the execution of a Work Order, Purchase Order, Check Request or Request for Contract.  The details of each is described as follows:

(a)
The Work Order is considered the primary source document to initiate the procurement process for the purchase of a good or service up to $100,000, (or lessor amount as determined by the TRIBE/TDHE. The Work Order is used primarily for routine and non-routine maintenance or capital improvement projects such as modernization or rehabilitation.

(b) The Purchase Order is considered the preferred source of Procurement activities once a Work Order has been fully executed and a Project Number has been assigned to the Work Order;

(c) The Check Request is used primarily for the purposes of fulfilling procurement obligations not addressed by the issuance of a Work Order. A Check Request may be used to fulfill an obligation initiated by an “Open” Purchase Order; an “Open” Contract or a procurement activity that has been initiated to fulfill ”one-time” special needs procurement or in the case where a vendor will not accept a Purchase Order.

(d) The Request for Contract is used for contracting purposes when a Purchase Order is inappropriate for the type of procurement that is being used.  Examples of this would be any and all procurement involving labor, regardless of dollar amount or professional services contracts.

2.8.
Preparation  of  the  Work  Order.  Work Orders will be prepared in accordance with procedures found in the (NAME OF TRIBE/TDHE) Policy and Procedures for Work Order Management. They are to be typed or neatly hand-written. Purchase Orders may be written against the approved Work Order and shall reference the Project Number assigned.

2.9.
Preparation  of  a  Purchase  Order.
A.
Purchase Orders may only be used at vendors that have an established account with (NAME OF TRIBE/TDHE) or an “Open Purchase Order”. Purchase Orders shall be used by authorized staff for those supplies, materials, tools or equipment that are not available through the (NAME OF TRIBE/TDHE) Warehouse inventory. 

B.
A Materials Request form may initiate Purchase Orders. Materials Requests will be typed or neatly hand-written.  Materials Requests missing any of the information requested below will be returned to the department initiating the request and will not be filled until such time that all items have been included on the form.  All Materials Request forms must be signed by someone other than the requestor.  This document will list in detail:

(1) The items to be purchased;

(2) The quantity of items to be purchased;

(3) The location to where the items are to be delivered;

(4) The time frame in which the materials are needed;

(5) The correct Project Number or to which IHBG (year) the material is to be charged. 

(6) The name and signature of the person responsible for receiving the materials; and

(7)
The name and signature of the person responsible for initiating the Materials Request.

C.
Only designated personnel shall be authorized to purchase goods. Such designation shall be in writing, by the Executive Director, and the authorized staff member shall be forwarded a copy of such designation.  All Purchase Orders must be signed by someone other than the purchaser;

D.
A list of authorized personnel shall be distributed to all vendors where such purchasing shall take place.  Vendors shall be notified that should they accept and process a Purchase Order from any unauthorized personnel, the purchase order shall be considered invalid;

E.
Purchases for ($ amount to be determined by the TRIBE/TDHE) and less may be executed by authorized personnel only;

F.
Purchases in excess of ($ amount to be determined by the TRIBE/TDHE) and less than ($ amount to be determined by the TRIBE/TDHE) shall be approved by the respective (TRIBE/TDHE designee);

G.
Purchases in excess of ($ amount to be determined by the TRIBE/TDHE) and up to ($ amount to be determined by the TRIBE/TDHE not to exceed $100,000) shall be approved by the (TRIBE/TDHE designee);

(Note: The table below is simply an example of the $ amounts of purchases and who may be authorized to approve the purchases.)

	Amount of Purchase
	Authorized by
Field Personnel
	Authorized by
Dept. Dir.

(or other TRIBE/TDHE designee)
	Authorized by
Executive Director

	$1 - $999
	X
	
	

	$1,000 - $9,999
	X
	X
	

	$10,000 - $100,000
	X
	X
	X


H.
The purchase order is used as the primary contract document for contracts, single material and supply purchases of ($ amount to be determined by the TRIBE/TDHE not to exceed $100,000) or less. At all times the (NAME OF TRIBE/TDHE) procedures for Informal Solicitations shall be followed.  For all purchases in excess of $100,000.00, a Purchase Order shall be assigned to the contract.  Note the following exceptions:

(1) Procurements that are expected to exceed $2,000 and include labor shall be prepared utilizing a Request for Contract document and shall be administered by the (NAME OF TRIBE/TDHE) Contracts/Procurement Officer;

(2) Procurements that are expected to exceed ($ amount to be determined by the TRIBE/TDHE), but not exceed $100,000 and do not include labor shall be prepared utilizing the (NAME OF TRIBE/TDHE) informal solicitations Invitation For Bids (IFB) or Request For Proposals (RFP) format and shall be coordinated through the (NAME OF TRIBE/TDHE) Contracts/Procurement Officer;

(3) For the procurement of professional services (i.e. consultant, design professional, etc.) the primary contract document shall be a professional services contract executed between the professional and the (NAME OF TRIBE/TDHE). 

I.
Regardless of the dollar amount, single purchases for which an emergency or a sole source exception is made, the Purchaser shall obtain the signed approval of the Executive Director or designee on the Purchase Order.  The Procurement Department shall prepare a memorandum, which documents the emergency or special circumstances.  The memo shall be signed by the Executive Director and attached to the Purchase Order.  If the contract is federally funded, the vendor must comply with payroll reporting requirements when labor is involved (as described below). Therefore, the Procurement (TRIBE/TDHE designee) must obtain the required documentation from the contractor before payment is made for the goods or services.

J. (Model)  The Purchase Order will be a four part, carbonless form, sequentially pre-numbered and properly labeled with the billing information for (NAME OF TRIBE/TDHE).  Copies of the Purchase Order shall be distributed as follows:

White
-
Vendor’s Copy

Yellow
-
Finance

Pink
-
Warehouse

Gold
-
Procurement Department

K. The Purchase Order shall identify the account code and/or Project Number that has been assigned by Finance.

L. The Purchase Order form shall have blocks that identify the following:

(1) Date of Purchase;

(2) The Project Number;

(3) Vendor name;

(4) Vendor mailing address;

(5) Quantity of item(s) being purchased under this Purchase Order;

(6) Description of item(s) being purchased;

(7) Unit price of item(s) being purchased;

(8) Extended price of item(s) being purchased;

(9) Proper coding;

(10)
Any special instructions, such as delivery address, date and or time delivery is expected (if necessary);

(11)
Signature and date blocks for:

(a) Authorized personnel;

(b) (TRIBE/TDHE designee) where required;

(c)
Executive Director (where required); and

(d)
Finance Officer

M. Procedures.  
(Note: The following procedures describing how Purchase Orders should be completed are simply examples that a TRIBE/TDHE may wish to include in this policy.  The TRIBE/TDHE positions along with names of Departments are samples and should be edited to fit your local needs.  The procedures describe how to implement the requirements described above in this section, especially items 5,6, & 7.)

(1)
Purchase Orders: $1 up to ($ amount to be determined by the TRIBE/TDHE, for example, $999)

(a)
Authorized Personnel – The authorized personnel should ensure that all procurement is in compliance with procedures found later in this document.

1/
The Purchase Order will be filled out legibly by hand, typewritten, or computer generated;

2/
All information pertinent to the purchase shall be identified on the Purchase Order;

3/
All purchase descriptions fully detail what is being purchased;

4/
All individual prices are noted and all prices are extended and totaled;

5/
Proper coding has been noted;

6/
The top copy, original, shall be given to the vendor, all other copies forwarded as described above or on the Purchase Order; and

7/
If there are any attachments to the Purchase Order, ensure copies of the attachment accompany all copies of the Purchase Order.

(b) Procedures Performed by the Finance Department.  Purchase Orders, numbered sequentially, shall be stored in a safe and secure location until assigned.

(c)
The Procurement Department (or other TRIBE/TDHE department or employee) shall maintain a Purchase Order Log identifying which numbered Purchase Orders are given to whom;

(d)
The responsible Department (or designated employee) shall sign the log to signify receipt. It will be the responsibility of each dept. to maintain a sub-log of the Purchase Orders received and to whom they are assigned or to which vendors they have been issued.

(e)
If the purchase is for non-expendable, capitalized equipment, (Note: for convenience, the TRIBE/TDHE may wish to include the threshold dollar amounts here in accordance with its adopted Capitalization Policy) the Finance Officer shall identify the capital equipment on both the original and the copy of the receiving document using a highlighter.  The Finance Officer shall ensure a pre-numbered (NAME OF TRIBE/TDHE) decal or barcode label is issued to the recipient of the item. It shall be the responsibility of the recipient to ensure the decal is affixed to the piece of equipment in such a manner as to prohibit removal by unauthorized personnel.

(f) Upon receipt of the Finance copy of the Purchase Order and the vendor’s original receipt, the Finance office shall ensure that the items are correctly charged against the specific account or ID No. for which they were purchased. Purchases less than ($ amount to be determined by the TRIBE/TDHE) shall be expensed against the proper account(s); purchases in excess of ($ amount to be determined by the TRIBE/TDHE) shall be encumbered against the proper account(s). Items purchased for re-stocking the inventory at the warehouse shall be charged to the general ledger account for such purchases.

(2)
Purchase Order: ($ amount to be determined by the TRIBE/TDHE, for example, $1,000) up to ($ amount to be determined by the TRIBE/TDHE, for example, $9,999)

(a)
Authorized Personnel – The authorized personnel should ensure that all procurement is in compliance with procedures found later in this document.

1/
The Purchase Order will be filled out legibly by hand, typewritten, or computer generated;

2/
All information pertinent to the purchase shall be identified on the Purchase Order;

3/
All purchase descriptions fully detail what is being purchased;

4/
All individual prices are noted and all prices are extended and totaled;

5/
Proper coding has been noted;

6/
The Purchase Order shall be forwarded to the (TRIBE/TDHE’s designee) Director for approval;

7/
Upon receipt of the approved Purchase Order, finalize the transaction with the vendor;

8/
Ensure the original, top copy, of the Purchase Order is given to the vendor upon receipt of the goods and all other copies forwarded to the appropriate department as described above for processing.

(b)
(TRIBE/TDHE’s designee) Responsibilities - The appropriate (TRIBE/TDHE’s designee) should perform the following procedures:

1/
Review all Purchase Orders for completeness;

2/
Ensure that the bid received is the most advantageous to (NAME OF TRIBE/TDHE);

3/
Review account code, coding and/or Project Number recorded by the requestor or, as applicable, indicate the account code which should be charged for the purchase;

4/
Sign the documents to signify approval and the document has been reviewed;

5/
Return to the authorized personnel to finalize the purchase; and

6/
Upon receipt of the appropriate copy of the fully executed Purchase Order, initial the document to signify the document has been reviewed; and

7/
Ensure the document is filed with the appropriate project file.

(c)
Procedures Performed by the Finance Department. 

1/
If the purchase is for non-expendable, capitalized equipment, the Finance clerk or (TRIBE/TDHE’s designee) shall identify the capital equipment on both the original and the copy of the receiving document using a highlighter.  The Finance clerk or (TRIBE/TDHE’s designee) shall ensure a pre-numbered (NAME OF TRIBE/TDHE) decal or barcode label is issued to the recipient of the item.

2/
It shall be the responsibility of the recipient to ensure the decal is affixed to the piece of equipment in such a manner as to prohibit removal by unauthorized personnel.

3/
Upon receipt of the Finance copy of the Purchase Order and the vendor’s original receipt, the Finance office shall ensure that the items are correctly charged against the specific account or Project Number for which they were purchased.  Purchases less than ($ amount to be determined by the TRIBE/TDHE) shall be expensed against the proper account(s); purchases in excess of ($ amount to be determined by the TRIBE/TDHE) shall be encumbered against the proper account(s). Items purchased for re-stocking the inventory at the warehouse shall be charged to the general ledger account for such purchases.

(3)
Purchase Order: ($ amount to be determined by the TRIBE/TDHE, for example, $10,000 up to $100,000)

(a)
Authorized Field Personnel – The authorized personnel should ensure that all procurement is in compliance with procedures found later in this document.

1/
The Purchase Order will be filled out legibly by hand, typewritten, or computer generated;

2/
All information pertinent to the purchase shall be identified on the Purchase Order;

3/
All purchase descriptions fully detail what is being purchased;

4/
All individual prices are noted and all prices are extended and totaled;

5/
Proper coding has been noted;

6/
The Purchase Order shall be forwarded to the (TRIBE/TDHE designee) for approval;

7/
Upon receipt of the approved Purchase Order, finalize the transaction with the vendor;

8/
Ensure the original, top copy, of the Purchase Order is given to the vendor upon receipt of the goods and all other copies forwarded to the appropriate department as described above for processing.

(b)
(TRIBE/TDHE designee) Responsibilities - The appropriate (TRIBE/TDHE designee) should perform the following procedures:

1/
Review all Purchase Orders for completeness;

2/
Ensure that the bid received is the most advantageous to (NAME OF TRIBE/TDHE);

3/
Review account code and/or Project Number recorded by the requestor or, as applicable, indicate the account code which should be charged for the purchase;

4/
Sign the documents to signify approval and the document has been reviewed;

5/
Forward Purchase Order to the Finance Officer for review prior to final execution by the Executive Director;

6/
Return to the authorized personnel to finalize the purchase; and

7/
Upon receipt of the appropriate copy of the fully executed Purchase Order, initial the document to signify the document has been reviewed; and

8/
Ensure the document is filed with the appropriate project file.

(c)
Finance Department Responsibilities – The Finance Officer should perform the following procedures:

1/
Check the Departmental budget and year-to-date expenditures to verify that funds are available to pay for the purchase by reviewing all outstanding Purchase Orders and expenditures and comparing the purchase amount to the remaining budgeted funds;

2/
Verify or assign program and general ledger code;

3/
If approved, initial and submit the Purchase Order to the Executive Director for review and approval;

4/
If the purchase price exceeds the available budget, return the Purchase Order to the (TRIBE/TDHE designee).  Note on the Purchase Order that funds are not available in the budget to process the Purchase Order. Inform the Executive Director of the action taken.

5/
If the purchase is for non-expendable, capitalized equipment, the Finance clerk (or designee) shall identify the capital equipment on both the original and the copy of the receiving document using a highlighter.  The Finance clerk (or designee) shall ensure a pre-numbered (NAME OF TRIBE/TDHE) decal or barcode label is issued to the recipient of the item.

6/
It shall be the responsibility of the recipient to ensure the decal is affixed to the piece of equipment in such a manner as to prohibit removal by unauthorized personnel.

7/
Upon receipt of the Finance copy of the Purchase Order and the vendor’s original receipt, the Finance office shall ensure that the items are correctly charged against the specific account or Project Number for which they were purchased.  Purchases less than ($ amount to be determined by the TRIBE/TDHE) shall be expensed against the proper account(s); purchases in excess of ($ amount to be determined by the TRIBE/TDHE) shall be encumbered against the proper account(s). Items purchased for re-stocking the inventory at the warehouse shall be charged to the general ledger account for such purchases.

(d)
Executive Director Responsibilities – The Executive Director will review the Purchase Order for completeness and compliance with procurement procedures.  The Executive Director should then approve the Purchase Order by signing and dating it.  After approval, the Purchase Order will be forwarded to the originating department for further processing.

(e)
The Receiver's Responsibilities.

1/
Upon receipt of the goods, the receiver shall sign and date the vendor’s delivery receipt only after verifying quantity and condition of goods received. Upon preparation, the receiver should forward the original and the signed copy of the vendor's delivery receipt (if applicable) to the Finance office. A duplicate copy of the vendor’s delivery receipt should be attached to the Purchase Order and filed by the requester in the filled order's file.

2/
Over-order Quantity - If the shipment contains more products than was specified in the Purchase Order, the over shipment will be returned to the vendor at the vendor's expense.

3/
Partial Shipments - In the event of a partial shipment, the Purchase Order will be marked with the received quantity and the date by line item.  A copy of the Purchase Order will be made, marked as a "Partial Shipment," and forwarded to the Finance office. The vendor’s delivery receipt will then be refiled with the Purchase Order. This process will continue until all goods are received or the order is canceled. If the order is canceled, the original request should be forwarded to the Finance office.

(f)
The Finance Department's Responsibilities.
1/
Upon receipt of the vendor’s delivery receipt, the document should be filed with the Purchase Order, and, if applicable, bill of lading, in the "Open Purchase Order" file (if the invoice has not been received) or the "Vouchers to be Paid" file (if the invoice, purchase order, and vendor’s delivery receipt have been matched).  Note: a Finance clerk (or designee) will match the receiver’s report to the purchase order and vendor’s invoice.

2/
Upon receipt of the invoice, the Finance clerk (or designee) will attach the invoice to the copy of the purchase order.  The Finance clerk will then match the invoice to the purchase order and the vendor’s delivery receipt.  If the purchase order, invoice, and vendor’s delivery receipt match, the Finance clerk shall prepare a check in accordance with current vendor terms.  An invoice should not be paid without a matching vendor’s delivery receipt and purchase order.

(g)
Special Circumstances:  Contracts with Labor Costs - For federally funded labor contracts, a release from the Contracts/Procurement Officer is required to pay for a contractor billing.  If progress payments are made to the vendor, then retainage shall be withheld in accordance with the procedures for federally funded labor contracts described in the applicable section below or refer to (NAME OF TRIBE/TDHE) Contract Administration Policy and Procedures Manual.

(h)
Final Distribution - The documents shall be distributed as follows:

The payment voucher, which consists of the invoice, purchase request, purchase order, vendor’s delivery receipt, field purchase form, and check copy, shall be alphabetically filed by vendor name in the Finance office.  The originating department in its vendor files shall file a copy of the request and Vendor’s delivery receipt.

SECTION   3
PROCUREMENT  METHODS
3.1. Selection  of  MethoD.  The (NAME OF TRIBE/TDHE) shall choose the appropriate procurement method to purchase goods and services based on the dollar amount of the purchase and the available vendors.

3.2. Indian  Preference.  
A.
The (NAME OF TRIBE/TDHE) shall to the greatest extent feasible provide preference to Indian-owned economic enterprises and organizations, and shall, to the extent feasible, maintain and/or refer to lists of qualified Indian supply sources.  The (NAME OF TRIBE/TDHE) shall require a statement from all contractors that the contractor will provide Indian preference in subcontracting, training, and employment to the greatest extent feasible, and shall specify the method to be used.  The (NAME OF TRIBE/TDHE) shall document its efforts in providing Indian preference.  If no quotations are solicited or received from Indian-owned economic enterprises or Indian organizations, the (NAME OF TRIBE/TDHE) shall document in the procurement file the reasons for the lack of Indian participation.

B.
In accordance with 24 CFR 85.36, refer to Appendix A, any procurement not exceeding ($ amount up to $100,000 to be determined by the TRIBE/TDHE) in the aggregate may be conducted in accordance with the small purchase procedures described in this section.  Contract requirements shall not be artificially divided so as to constitute a small purchase under these policies and procedures.

3.3.
DEFINITIONS.
A.
Single Purchases - Single purchases for the purpose of this policy and procedure shall be considered to mean the total cost of one or more similar items to be obtained at any one time from a single source and listed on a single purchase order.

B. Services - Contractual services for the purpose of these policies and procedures shall be considered to mean any purchase, which requires the contractor to employ labor to perform the work on the site of any property owned or controlled by the (NAME OF TRIBE/TDHE), including personal services of a technical or professional nature. Service contracts should not be confused with contracts involving labor, which are reportable to the Department of Labor (federally funded labor contracts).

3.4.
Small  Purchases  of  ($  amount  up  to  $100,000  to  be  determined  by  the TRIBE/TDHE)  or  less  (Informal Solicitations).
A.
(NAME OF TRIBE/TDHE) may elect to use small purchase procedures in accordance with the regulations found at 24 CFR 85.36(d)(1).

B.
Competition:  For solicitations restricted to qualified Indian-owned economic enterprises and Indian organizations, if two (or a greater number stated in the solicitation) such entities submit acceptable proposals or bids, the award shall be made to the qualified Indian-owned economic enterprise or Indian organization with the lowest bid or quote or best proposal in the case of Request for Proposals (RFP), provided that the price is within the maximum total price established for the specific project or activity.  If fewer than two Indian-owned economic enterprises or Indian organizations submit acceptable proposals, the (NAME OF TRIBE/TDHE) should consider re-soliciting the Invitation for Bids (IFB) or (RFPs) without restriction to qualified Indian-owned economic enterprises and Indian organizations.  The (NAME OF TRIBE/TDHE) may accept the sole proposal received, subject to HUD approval, in unusual circumstances (i.e. the (NAME OF TRIBE/TDHE) determines that the delays caused by re-solicitation would result in higher costs).  In procurements where Indian preference is not possible, the (NAME OF TRIBE/TDHE) shall attempt to obtain quotations from a minimum of three (3) qualified sources.  The employee requesting quotations should document the following information for the quotations received:  (1) the name of the business, (2) the contact person, and (3) the date and time the quote or solicitation was provided to the (NAME OF TRIBE/TDHE).  Whenever practicable, the employee making the requests shall obtain the price quotations in writing. If the (NAME OF TRIBE/TDHE) does not receive three quotations, a memo should be prepared by the requisitioner, which documents the attempts made to obtain the quotations. The sole quotation received may be accepted only in unusual circumstances (such as an emergency threatening public health and safety).

C. In addition to the small purchase procedures described at 24CFR 85.36(d), the following procurement procedures for certain identified categories of supplies and materials where the total annual value of the purchases does not exceed $100,000 shall apply.  Each year the Executive Director, or other designated employee, shall:

(1) Analyze the prior year’s purchases to establish a list of categories to covered using small purchase procedures such as office supplies, small tools, and maintenance supplies and materials.

(2) Establish a list of common use items in each category and determine the normal purchasing schedule (weekly, monthly, quarterly, annually).

(3) From the information gathered on purchasing patterns, determine the best purchasing pattern and method to achieve the best price over a fixed period of time.  For example, should an entire months’ or quarters’ supply of an item be purchased at one time to achieve best price and avoid expensive emergency purchases.

(4) Establish the period of time for which the vendor selection for each category will be effective.  The timeframe for various categories may vary.

(5) Develop vendor lists from catalogs, local businesses, national businesses, Internet, etc.

(6) Solicit quotes verbally, by telephone, advertising, electronically, or in writing from an adequate number of vendors.  The Executive Director, or his/her designee, shall determine the adequate number of vendors to contact.  A tabulation of solicitations made and quotations received shall be kept on file that include price comparisons, time period covered, and any limitations to the purchase process such as delivery times, etc.

(7) Select a vendor based on lowest purchase price along with the delivery price less any discounts or other credits.  For example, it may be cost effective to pay a vendor who delivers to the office more for a product than it would to have an employee travel to an area discount store to purchase the same product.

(8) Purchases of the items in the established categories will be made from the selected vendor(s) for the established time period unless there is a documented emergency situation necessitating purchases to be made in an expeditious manner to prevent collateral damage and expense.

(9) If the cost of an item from another vendor is on sale and is below an item’s cost from the selected vendor, purchases may be made at the lower cost without further analysis.

(10)
Each separate file for the procurement of the identified categories of supplies and materials should contain documentation of price quotes, specifications and any other pertinent information.

D. Soliciting proposals:  For the purpose of soliciting written proposals for small purchases under $100,000, one or more of the following methods shall be used:

(1)
Advertisement placed in a newspaper of general circulation;

(2)
A written notice to potential vendors by (NAME OF TRIBE/TDHE); and/or

(3) Telephone or fax contact.

(4) Internet. 
3.5.
WAGE  REQUIREMENTS. –  (Note: Section 104(b) of NAHASDA requires that prevailing wage rates as determined by the Secretary of Labor (commonly known as Davis-Bacon wage rates) be paid to all laborers and mechanics employed in the development of affordable housing and that HUD-determined prevailing wage rates be paid to all maintenance laborers and mechanics employed in the operation of affordable housing.

On December 27, 2000, NAHASDA was amended, in part, by the Omnibus Indian Advancement Act (P.L. 106-568) by adding paragraph (3) to section 104(b), which allows for Indian tribes to determine and apply their own prevailing wage rates in their contracts or agreements for the development and operation of affordable housing in place of Federally determined prevailing wage rates. 
Therefore, a Tribe now has the option of establishing their own Tribally Determined Wages (TDW) or continuing to use prevailing wage rates as determined by the U.S. Dept. of Labor (Davis-Bacon wage rates).  If the Tribe hasn’t already done so or is considering establishing their own TDW, an excellent tool to use is HUD ONAP Guidance 2003-04 issued February 5, 2003.  This Guidance is included as Appendix C in this sample policy. This Guidance was prepared in cooperation with HUD's Office of Labor Relations (OLR) to provide assistance to tribes that are interested in adopting tribal laws or regulations for determining tribally determined prevailing wage rates for application to the development and operation of affordable housing.  For the purposes of this sample policy, it is being assumed that the Tribe/TDHE is still using Davis-Bacon wage rates.  Therefore, the sample language regarding wage requirements might read as follows:)

A.
The designated Contracts/Procurement Officer should request Davis Bacon wage-rates as determined by the Department of Labor using the HUD request for wage rate determination form at least forty-five (45) days prior to the initial solicitation.  This determination must be provided to the bidder at the time the quote is requested. At least ten (10) days before award of the contract, the Contracts/Procurement Officer should confirm the wage rates with the HUD’s regional labor relations office.  The Department of Labor will provide determination if work is considered eligible for Davis-Bacon in accordance with 24 CFR 1000.16.

3.6.
DEBARMENT.
A.
In accordance with 24CFR 1000.44 and 24CFR part 24, the (NAME OF TRIBE/TDHE) shall not hire, contract with, or otherwise do business, either directly or indirectly, with contractors or individuals, which have been debarred, suspended, or subjected to a Limited Denial of Participation (LPD) by the U.S. Government. Prior to contract award (i.e. the preparation of the Notice to Proceed), the Contracts/Procurement Officer shall verify that the contractor has not been debarred, suspended, or LPD'd by reviewing the most updated publication of “Lists of Parties Excluded from Federal Procurement or Nonprocurement Programs."  This list can be obtained at: http://www.hudclips.org or from the Government Printing Office (GPO).  The Contracts/Procurement Officer should document the review in a memorandum to the contract file.

Note: This model Procurement Policies & Procedures doesn’t include procedures regarding the administration of contracts or the information that should be included in contract documents.  The Tribe/TDHE should consider developing and adopting policies and procedures if they plan to enter into contracts, especially in the areas of development and modernization.  The National American Indian Housing Council (NAIHC) has developed sample contract forms along with other information that should be included in a contract administration policy.  A contract administration policy should include information pertaining to such topics as Bid Documents; Invitation for Bids; Pre-bid Conference; General Conditions; Instructions to Bidders for Contracts; Specifications & Estimates; Project Manual; Cost Analysis; Non-Collusive Affidavits; Insurance Requirements; Equal Opportunity for Business and Lower Income Persons; Publication; Bid Period; Addendums; Rejections, Contract Award, Notice of Award; Assurance of Completion; Quality Control; Contract Form; Department of Labor forms; Pre-construction Conference; Solicitation for Bids; Contract Award and Notice to Proceed; Construction Meetings, Subcontractors; Contractor Payroll Reports; Payroll Forms; Monitoring; Field Interviews; Change Orders, Liquidated Damages; Final Inspection; Warranty Inspections; Contract Payments; Time Extensions; Settlement Documents;  etc.  This isn’t an all-inclusive list but simply a list of suggested topics to be included in a contract administration policy.

3.7.
Sealed  Bids  (Formal  Advertising  or  Formal Solicitations).
A.
In accordance with 24 CFR 85.36(d)(2), contracts shall be awarded based on competitive sealed bidding if the following conditions are present: a complete, adequate, and realistic specification or purchase description is available; two or more responsible bidders are willing and able to compete effectively for the work; the procurement lends itself to a firm fixed price contract; and the selection of the successful bidder can be made principally on the basis of price.  Sealed bidding is the preferred method for construction procurement for all construction contracts exceeding the small purchase limitation. For professional services contracts, sealed bidding should not be used.

B. Bid  Documents.
(1) Specifications and Estimates.  The Contracts/Procurement Officer must prepare work plan specifications and estimates of the cost of the contract.  The amount of detail of the cost estimate and the degree of analysis will depend on the particular complexity of the contract.  The specifications shall serve as evaluative criteria at the completion of the contract, and the estimates serve as a reference for proper evaluation of the solicited bids.  See “Cost and Price Analysis" section for further detail.

(2) Budget  Approval.  The Contracts/Procurement Officer shall assign a Contract Number and forward to the Finance Officer.  The Finance Officer will approve or reject this request based on fund availability, program and account coding, and the estimated amount of contract.  If funding is available, the Finance Officer shall provide a project number to the Contracts/Procurement Officer and open a file for the proposed contract.  The form should then be forwarded to the Executive Director for review and approval.

(3) Wage Requirements.  The Contracts/Procurement Officer shall complete the HUD request for wage rate determination form based on the specifications for labor determined above or use the adopted Tribally Determined Wage Rates. Reference: 24 CFR 85.36 and 24 CFR 1000.16.

(4) Wage Determination.  If applicable, the Contracts/Procurement Officer shall obtain Davis-Bacon wage-rates as determined by the Department of Labor using the HUD request for wage rate determination form at least forty-five (45) days prior to the initial solicitation.  This determination must be provided to the bidder at the time the quote is requested.  At least ten (10) days before award of the contract, the Contracts/Procurement Officer must confirm the wage rates with HUD.  Reference: 24 CFR 85.36(i)(5) and 24 CFR 1000.16.

(5) Invitation  for  Bids.  The invitation for bids shall be prepared in the form prescribed by (NAME OF TRIBE/TDHE).  The invitations should define the goods or services for bidder to properly respond and include any specifications and pertinent attachments.  The bid acceptance period shall be specified, and the bidders shall be informed that (NAME OF TRIBE/TDHE) reserves the right to reject any or all bids received.

(6) Instructions  to  Bidders  for  Contracts.  The bid package shall contain the "Instructions to Bidders for Contracts" form. The Contracts/Procurement Officer shall mark all places required within the instructions.  The "Instructions to Bidders for Contracts" shall be used to inform interested bidders of the general bidding requirements, the responsibilities of each party, and the factors to be considered in determining the successful bidder.

(7) “Representations, Certifications, and Other Statements of Bidders" Form - For all construction contracts over $2,000, the bidder shall be required to submit a "Representations, Certifications, and Other Statements of Bidders" form with the bid. The Contracts/Procurement Officer shall mark the form highlighting all required statements.  If a form is not submitted with the bid, the bid may be considered incomplete and non-responsive.  No contract award shall be made without a properly executed "Representations, Certifications, and Other Statements of Bidders" form.

(8) General Conditions - Provisions of the general conditions reflect federal statutes, executive orders and/or established (NAME OF TRIBE/TDHE) policy.  The Statement of General Conditions shall be included in the solicitation.

(9) Project Manual.  The Contracts/Procurement Officer should ensure that bound construction specifications and working drawings or other description of supplies and/or services are signed by the preparer.

(10)
Bid Form.  Two (2) of the actual bid forms will be required to be submitted in compliance with the invitation for bids.  The bidder shall be required to quote prices and specify completion or delivery date.

(11)
Non-Collusive Affidavit.  For all construction and equipment contracts over $50,000, the bidder shall be required to submit a "Non-Collusive Affidavit" with the bid.  If the affidavit is not submitted with the bid by the low bidder, the Contracts/Procurement Officer shall require submission within three (3) working days.  If the affidavit is submitted after that date, the bid shall be considered non-responsive and incomplete.  The contract may then be awarded to the second low bidder.  No contract award shall be made without a properly executed non-collusive affidavit.

(12)
Equal  Opportunity  for  Business  and  Lower  Income  Persons.  For all construction contracts over $200,000, the contractor is required to comply with the requirements of Section 3 of the Housing and Urban Development Act of 1968 in accordance with 24CFR 1000.42.  Section 3 requires that, to the greatest extent feasible, opportunities for training and employment be given to lower income residents of the project area and contracts for work in connection with the project be awarded to business concerns which are located in the area or to businesses owned in substantial part by persons residing in the area of the project.

(13)
Statement  for  Indian  Preference.  All IFB’s shall contain the (NAME OF TRIBE/TDHE) Indian Preference Statement which delineates the Bidders responsibility toward ensuring the project, the contractor and all sub-contractors meet the requirements of the Indian Preference regulations in accordance with 24 CFR 1000.48.

(14)
Contract Form.  The contract shall be prepared by the Contracts/Procurement Officer and reviewed and approved by the Executive Director.

(15)
Insurance Requirements.  Before the notice to proceed is authorized, the contractor and each subcontractor shall furnish the Contracts/Procurement Officer with certificates of insurance, which demonstrate that the insurance requirements are in force and will insure all operations under the contract. Insurance requirements must be in accordance with the "General Conditions" document and the contract.  All insurance shall be carried with companies, which are financially responsible and authorized to do business in the (NAME OF TRIBE/TDHE) service area.  The Finance Officer shall verify the insurance company is acceptable to the (NAME OF TRIBE/TDHE).  The Contracts/Procurement Officer shall notify the contractor to stop work if the required insurance coverage is not in force at the time the work begins or if the coverage expires before the work is accepted.  The Contracts/Procurement Officer shall also notify the contractor that any such work stoppage is an infraction of the contract and that the contractor is liable for any losses or delays.

C.
Solicitation  for  Bids.
(1) General.  Once the bid documents and/or specifications have been approved, the Contracting Department shall prepare a copy of the invitation to bid, with a request for publication, along with the bid packages to be disbursed. The Contracting Department shall number sequentially each copy of the bid package for control purposes.

(2) Restricting  Solicitations.  The invitation may be restricted to qualified Indian-owned economic enterprises and Indian organizations if the (NAME OF TRIBE/TDHE) has reasonable expectation of receiving the required minimum number of responsive bids.  The (NAME OF TRIBE/TDHE) shall solicit bids from non-Indian as well as Indian-owned economic enterprises and Indian organizations if:  (1) the (NAME OF TRIBE/TDHE) decides not to restrict the solicitation;  (2) an insufficient number of qualified Indian-owned economic enterprises or organizations submit responsive bids in response to the solicitation; or  (3) a single bid is not acceptable.

(3) Pre-bid  Conference.  The Contracts/Procurement Officer may hold pre-bid conferences to inform the bidders about the requirements of the scope of work and also give a walkthrough of the project.  Attendance to the pre-bid conference may be made mandatory.

(4) Publication.  The Contracts/Procurement Officer shall give full opportunity for open and competitive bidding by publishing the invitation for bids at least twice for two (2) consecutive weeks in local newspapers or trade publications.  The Contracts/Procurement Officer shall also extend an invitation to known potential vendors.

(5) Bid Period.  Emergencies as certified by the Executive Director or designee are not required to be advertised and are considered non-competitive procurements.  The invitation for bids shall be first published not less than ten (10) days prior to the date specified for public bid opening.  However, if an addendum is issued, the Contracts/Procurement Officer shall consider the magnitude of change and allow at least five (5) working days as an extension to the date specified for public opening.

(6) Methods  for  Soliciting  Bids.  For the purpose of soliciting bids, the following methods shall be used:

(1) Advertisement placed in a newspaper of general circulation, in the project area.  The advertisement shall run in the legal section for a period, at minimum, of twice for two consecutive weeks, thus allowing firms adequate time for preparation of bids;

(2) Advertisement at designated plans review centers.

(7) Plans  Fee.  The Finance Office may require a plans fee for each bid package in an amount that is determined by the Contracts/Procurement Officer and is based on local practice.  The fee should at least be sufficient to offset the cost of reproducing the bid package.  A fee is not required for bid packages issued to plan centers.  All checks or drafts shall be made payable to the (NAME OF TRIBE/TDHE) and may be nonrefundable.

(8) Alternate  Bids.  The Contracting Department may request alternate bids (e.g., two different structural systems) or specify the most expensive system as the base bid and list additive or deductive alternates in priority order.  In the event that the bids are higher than the cost estimates (i.e. which may result in a budget overrun), the (NAME OF TRIBE/TDHE) may choose an alternate bid which is equal to or less than the available funds.

(9) Addendum  to  Bid  Package.  The Contracting Department shall issue changes to the standard bid package in the form of an addendum.  The Contracts/Procurement Officer shall not interpret the meaning of bid documents except by addendum.  Each addendum shall be numbered sequentially by the Contracting Department who will provide a copy to each bidder of record to each place where bidding documents are on file and, if necessary, to the funding agency (when the Contracts/Procurement Officer is required to submit construction and bid documents before advertisement).  The addendum also shall specify, if applicable, the revised deadline date for submission of bids.  If the Addenda is issued within five (5) working days of the date of the bid submission date, the bid closing date shall be moved at least five (5) days from the date of the issued Addenda.

(10)
Control  Record.  The Contracts/Procurement Officer shall maintain a record of all bidding documents.  This record shall identify the following for each individual or firm that requested a bid package: the bid package control number; the name of the company; the address and telephone number of the company; the contact person; the date and time of bid package receipt; the number of any addendum sent to the company and the date sent; the amount and date of any deposits received; and the date the bidder (i.e. contact person) was notified as to the successful low bidder.

D.
Bid  Opening  and  Evaluation.
(1) Restricted  Solicitations.  If the solicitation is restricted to Indian-owned economic enterprises and organizations, and two or more (or a greater number determined by the Contracts/Procurement Officer and stated in the invitation) qualified Indian-owned economic enterprises or organizations submit responsive bids, award shall be made to the qualified enterprise or organization with the lowest responsive bid.  If equal low bids are received, drawing lots or similar random method shall make award, unless otherwise provided by state or local law.  If fewer than the minimum number of qualified Indian-owned economic enterprises or organizations submit responsive bids, all bids shall be rejected, and the (NAME OF TRIBE/TDHE) shall cancel the solicitation and re-solicit, inviting bids from non-Indian as well as Indian-owned economic enterprises and organizations.  The (NAME OF TRIBE/TDHE) may accept a single bid received from a responsible bidder, in unusual circumstances (i.e. the (NAME OF TRIBE/TDHE) determines that the delays caused by re-solicitation would result in higher construction costs and the bid is considered fair and reasonable based on the cost or price analysis prepared by the (NAME OF TRIBE/TDHE).

(2) Unrestricted  Solicitations - If the solicitation is not restricted to Indian owned economic enterprises and organizations, award shall be made to the qualified Indian owned economic enterprise or organization with the lowest responsive bid, if that bid is within the maximum total contract price established for the specific project or activity being solicited and the bid is within the range specified in the policy statement.  If equal low bids are received from qualified Indian owned economic enterprises or organizations, award shall be made by drawing lots or similar random method, unless otherwise provided in state, tribal, or local law. If no responsive bid by a qualified Indian owned economic enterprise or organization is within this range, award shall be made to the lowest responsive bidder after applying any additional Indian Preference requirements or procedures described in Section 1 of this policy.

(3) Bid  Opening.  Upon receipt of each bid, the Contracting Department shall mark the date and time on the envelope and keep it unopened in a secure place. At the date and time specified in the invitation for bids, the bids shall be opened in public and read aloud by the Contracts/Procurement Officer with an additional (NAME OF TRIBE/TDHE) representative present.  The Contracts/Procurement Officer shall record all bids on a spreadsheet, copies of which will be forwarded to the Executive Director and the Finance Department along with the bids.

(4) Securing  Certified  Checks.  The Finance Department will secure all certified or cashier's checks in the safe.  The use of a facsimile machine to communicate the bids to the (NAME OF TRIBE/TDHE) is not considered acceptable when sealed bids are requested.

(5) Late  Bids.  Any bids received after the date and time specified in the invitation for bids shall be returned unopened to the bidder with a letter indicating that the bid was not received by the deadline.

(6) Bid  Rejection  or  Withdrawal.  After the public opening, the Contracts/Procurement Officer may allow a bidder to withdraw a bid only if it is apparent that the bidder has made a mistake.

(7) Withdrawal.  If a bidder seeks to withdraw a bid before the end of the bid acceptance period or the execution date of the contract, whichever is earlier, the Contracts/Procurement Officer shall secure the following before approving or disapproving the withdrawal request:  A notarized statement from the bidder indicating that an error was made with an explanation of how it occurred; and a copy of the bidder's cost estimating worksheets or other evidence provided by the bidder in support of the withdrawal request.  The Contracts/Procurement Officer shall inform the (NAME OF TRIBE/TDHE) legal counsel of the withdrawal decision.

(8) Rejection.  The Contracts/Procurement Officer shall reject any bid that is incomplete (i.e. the bid bond is not submitted with the bid or the bid fails to conform to the essential items of the invitation for bids).  If the (NAME OF TRIBE/TDHE) proposes to reject the lowest bidder for reasons other than an incomplete bid, (NAME OF TRIBE/TDHE) shall give the bidder an opportunity, within a time specified in the bid documents, to delete objectionable conditions from a bid only if the conditions do not concern the substance of the bid (such-as the price, quantity, quality, or delivery of items offered).  After a specified time, (NAME OF TRIBE/TDHE) shall make a final decision on whether or not to reject the offer.

(9) Bidder  Notification.  The Contracts/Procurement Officer shall notify the bidder, not later than the specified bid holding period, as to whether the withdrawal request has been approved or disapproved or whether the bid has been rejected.  If appropriate, the Contracts/Procurement Officer also shall return the bid bond to the bidder.

(10)
Rejection  of  All  Bids.  The Contracts/Procurement Officer may decide to reject all bids.  Possible reasons may include the following:  the bids received were higher than the funds available to procure the contract or none of the bids received met the bid requirements (i.e. technically).

(11)
Reasons  for  Rejection.  The Executive Director, and the Contracts/Procurement Officer shall review the bids received to determine the reason that the contract cannot be awarded. The purpose of this review is to ascertain that:

(a) The bid amount exceeds the approved budget amount;

(b)
The bids are unreasonably high due to unusual circumstances affecting construction in the housing market area;

(c)
The project is over-designed; or 

(d)
The award cannot be made for other identified causes. If only one responsive bid is received from a responsible bidder, award shall not be made unless a cost or price analysis verifies the reasonableness of the price.

(12)
Over-design.  If it is determined that the high bids are due to project over-design, the Contracts/Procurement Officer and the architect shall identify design modifications that would likely result in lower bids.  The architect shall be held responsible for making any design modifications under the terms of the architect's contract.

(13)
Invitation  for  Bids.  Upon the approval of the revised construction documents, the Contracts/Procurement Officer shall be authorized to issue a subsequent invitation for bids.

(14)
Re-Solicitations.  May be re-bid for a shorter period of time, but no less than twenty-one (21) days.

(15)
Bid Protests.  See Appeals & Remedies section of this policy.

(16)
Award.  The Contracts/Procurement Officer shall provide the Finance Officer with a bid spreadsheet and the file containing the documentation for the bid that the Contracts/Procurement Officer proposes to accept.  The Executive Director, using the Contract File Checklist, shall review the Contracts/Procurement Officer's acceptance recommendation.  The checklist should contain a list of required documents to award the contract.

(17)
General  Requirements.  After bid opening, the Contracts/Procurement Officer shall perform the following procedures:

(a)
When prior funding agency review and approval are required before contract award, submit the following documents to the funding agency:

(b)
The bid spreadsheet, certified to completeness by the Contracts/Procurement Officer and identifying the following for each bid received: (1) The name and address of the bidder; (2) the amount of the bid; (3) the amounts of any alternates; and (4) the amount and type of bid bond; and

(c)
The bid documents for the proposed award, including a copy of the bid bond and the non-collusive affidavit.

E.
Contract  Award.
(1) Notice  of  Award - The Contracts/Procurement Officer shall prepare a notice of award letter and forward it to the Executive Director.  If acceptable, the Executive Director shall sign the notice of award letter and return it to the Contracts/Procurement Officer for mailing.  The Contracts/Procurement Officer must request that the contractor provide the assurance of completion (bonding) in the amount identified in the bid (and as specified in the general conditions of the contract). Before executing the contract, the Contracts/Procurement Officer shall ensure that the assurance of completion meets the requirements of (NAME OF TRIBE/TDHE).

(2) Distribution  of  Executed  Documents.  The Finance Office shall retain one (1) original copy of the performance and payment bond (or other assurance), the power of attorney, and a signed set of the contract documents for its files.  The Contracts/Procurement Officer shall retain the contractor's copy for attachment to the (NAME OF TRIBE/TDHE)'s notice to proceed.

(3) Pre-construction  Conference  Minutes.  If a pre-construction meeting is held, the minutes of the meeting and a list of attendees shall be prepared and kept in the contract file in the labor standards enforcement section.  The Executive Director should review the minutes.

(4) Notice to Proceed.  The Contracts/Procurement Officer shall prepare two (2) original copies of the notice to proceed to be issued to the contractor together with the contractor's set of the executed contract documents.  The notice to proceed is the official (NAME OF TRIBE/TDHE) order directing the contractor to start work. For all federally assisted labor contracts, work is not allowed to begin until the notice to proceed has been issued and signed by all required parties.  The date of completion is counted from the date of the notice to proceed.  The contractor shall be requested to sign the notice to proceed, designating receipt and acceptance, and return the signed original to the (NAME OF TRIBE/TDHE).  The signed original is to be kept in the contract file.  A copy shall be sent to the Department of Labor for all federally funded contracts involving labor over $2,000.

(5) Assurance of Completion.  For construction contracts more than $100,000, each contractor shall be required to provide bid guarantees and adequate assurance of performance and payment acceptable to (NAME OF TRIBE/TDHE) and in compliance with 24 CFR 85.36(h). The following methods may be used to provide performance and payment assurance:

(a)
A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid guarantee'' shall consist of a firm commitment such as a bid bond, certified check, or other negotiable instrument accompanying a bid as assurance that the bidder will, upon acceptance of his bid, execute such contractual documents as may be required within the time specified.

(b)
A performance bond on the part of the contractor for one hundred percent (100%) of the contract price.  A “performance bond'' is one executed in connection with a contract to secure fulfillment of all the contractor's obligations under such contract.

(c)
A payment bond on the part of the contractor for one hundred percent (100%) of the contract price.  A “payment bond'' is one executed in connection with a contract to assure payment as required by law of all persons supplying labor and material in the execution of the work provided for in the contract.

(6)
Use  of  a  Surety.  If the contractor uses a surety company, the surety must be a guarantee or surety company acceptable to the government. U.S. Treasury Circular No.570, entitled Companies Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as Acceptable Reinsuring Companies, is published annually in the Federal Register.  This circular lists companies approved to act as a surety on bonds securing government contracts.  It also provides the maximum underwriting limits on each contract bonded, and the states in which each company is licensed to do business.  The (NAME OF TRIBE/TDHE) must refer to this circular when a surety is used. The circular can be obtained by contacting the Surety Bond Branch of the Financial Management Service (Department of the Treasury).

3.8.
Competitive  Proposals.
A.
In accordance with 24 CFR 85.36(d)(3), competitive proposals (including turnkey proposals for development) may be used if there is an adequate method of evaluating technical proposals and an adequate number of qualified sources to be solicited; and when the (NAME OF TRIBE/TDHE) determines that conditions are not appropriate to use the sealed bidding procurement process (i.e. there is not a complete, adequate, and realistic specification or purchase description available and selection of the successful bidder cannot be made principally on the basis of price).

B.
Architect/Engineer  Services - Architect/engineering services in excess of the small purchase limitation may be obtained by either the competitive proposal process or qualifications-based selection procedures.  Sealed bidding, however, shall not be used to obtain architect/engineer services.  Under qualifications-based selection procedures, a competitor's qualifications are evaluated and the most qualified competitor is selected, subject to the negotiation of a fair and reasonable contract amount.  Price is not used as a selection factor under this method. 

C.
Qualifications-based selection procedures shall not be used to purchase other types of services (even though architect-engineer firms are potential sources).

D.
Procedures for management improvement contracts and other professional services utilizing competitive proposals.

(1)
Determination of Need.  The Executive Director working in cooperation with the governing body shall determine the need for management improvements and other professional services.

(2)
Solicitation.  The (NAME OF TRIBE/TDHE) shall prepare a request for proposal (RFP), which clearly identifies the relative importance of price and other evaluation factors and sub factors on the award decision (i.e. the weight given to each technical factor and sub factor).  A mechanism for fairly and thoroughly evaluating the technical and price proposals shall be established by the (NAME OF TRIBE/TDHE) before the solicitation is issued. Proposals shall be handled so as to prevent disclosure of the number of offers, identity of the offers, and the contents of the proposals.  The proposals shall be evaluated only on the criteria stated in the RFP solicitation.

(3)
Evaluation  Factors.
(a)
The RFP for the procurement of management improvement contracts and other professional services shall include evaluation factors that clearly identify the criteria that are going to be used in the award decision.  The proposals shall be evaluated only on the criteria stated in the request for proposal. Such determining factors may include Indian Ownership, Indian training and employment opportunities, availability of materials, ability to meet the delivery schedule, shipping methods, price, etc. When this method is used, prior to the issuance of the solicitation, scoring criteria shall be developed, as part of the solicitation packet, which outlines the criteria and their respective weights that will be used to determine contract award. 

(b)
The scoring criteria shall be made an integral part of the RFP packet that is distributed to an adequate number of possible respondents. 

(4)
Restrictions. 
(Note: The Tribe/TDHE should identify which method of Indian Preference it wishes to use. Again, this is a sample policy and the tribe/TDHE should insert their own Indian preference method.)

(a)
The request for proposal (RFP) may be restricted to qualified Indian-owned economic enterprises and Indian organizations if the (NAME OF TRIBE/TDHE) has a reasonable expectation of receiving offers from two (or a greater number stated in the RFP) such entities. 

(b) The (NAME OF TRIBE/TDHE) shall solicit proposals for non-Indian as well as Indian-owned economic enterprises and Indian organizations if:

1/
The (NAME OF TRIBE/TDHE) prefers not to restrict the RFP,

2/
There are an insufficient number of qualified Indian-owned economic enterprises or Indian organizations to be able to satisfactorily respond to a restricted RFP, or

3/
A single proposal is received but not accepted.

E.
(NAME OF TRIBE/TDHE)  Preparation  of  RFP.
(1)
The contracting department of the (NAME OF TRIBE/TDHE) shall prepare the RFP.  The RFP shall at least contain the following information:

(a)
A brief description of (NAME OF TRIBE/TDHE) and the project contemplated;

(b)
The specific professional services required;

(c)
The time frame for provision of the services;

(d)
The evaluation factors and their relative importance in the award of the contract,

(e)
The submission deadline; and

(f)
The name of (NAME OF TRIBE/TDHE)'s contact person.

(2)
The RFP shall request that the respondent provide a proposal that:

(a)
Demonstrates an understanding of the required services needed and the firm's or individual’s ability to perform the services in a timely and effective manner (including a profile of the firm's principles, staff and facilities);

(b)
Provides a cost estimate to perform the work; and

(c)
Includes any forms required by (NAME OF TRIBE/TDHE).

F.
Advertisement  of  RFP.  The Procurement Department shall advertise the RFP through public announcement in local newspapers and, if appropriate, trade publications, direct requests to qualified respondents in (NAME OF TRIBE/TDHE)'s files which (NAME OF TRIBE/TDHE) or other authorities have previously retained, and/or direct requests to local associations of minority respondents.  The advertisement shall run in the legal section for a period (to be determined by the NAME OF TRIBE/TDHE) thus allowing firms adequate time for preparation of bids or proposals.  The Procurement Department shall furnish all interested parties with a copy of the RFP.

G.
Pre-Proposal  Conference.  The Contracts/Procurement Officer may hold pre-proposal conferences to inform the proposers about the requirements of the scope of work and also give a walkthrough of the proposed project, if applicable.

I.
Addendum to RFP.  The Contracting Department shall issue changes to the standard RFP package in the form of an addendum. The Contracts/Procurement Officer shall not interpret the meaning of RFP documents except by addendum.  Each addendum shall be numbered sequentially by the Contracting Department who will provide a copy to each proposer of record to each place where RFP documents are on file.  The addendum also shall specify, if applicable, the revised deadline date for submission of proposals. If the Addenda are issued within (# of days to be determined by the TRIBE/TDHE) working days of the date of the RFP submission date, the RFP closing date shall be moved at least (# of days to be determined by the TRIBE/TDHE) from the date of the issued Addenda.

J.
RFP  Submission  Date.
(1)
Upon receipt of each proposal, the Contracting Department shall mark the date and time on the envelope and keep it unopened in a secure place.  At the date and time specified in the Request For Proposals, it shall be noted that the time for submission has occurred and a list of firms submitting proposals shall be compiled for the public record, copies of which will be forwarded to the Executive Director and the Finance Department along with the proposals.

(2) Any RFP’s submitted after the date and time specified in the Request for Proposals shall be date and time stamped and returned, unopened, to the Proposer with a letter indicating that the proposal was not received by the deadline.

K.
Review  of  Proposals  Received.
(1)
After the request period has ended, the Contracts/Procurement Officer will perform a completeness review of all proposals received utilizing a checklist made up of items listed under the “Minimum Submission Requirement” section of the RFP. Dependent on the necessity of the document requested, to the RFP, any omissions may render the proposal incomplete and therefore non-responsive.  Once the review has been completed, the Contracts/Procurement Officer shall notify the Executive Director and the Procurement Department of the results, select the review committee and schedule the pre-review conference to discuss the technical review process, the evaluation factors and the objective of the resultant contract award.

(2)
The review committee shall independently review all proposals in accordance with the Evaluation Factors for the RFP.  Each reviewer shall score each proposal in accordance with the rating points established for each evaluation factor and sub factor.  Once all members of the review committee have completed the review of all proposals, the committee will meet to review and discuss the results of the scoring.  Based on final discussion, the proposals shall be ranked with the firm receiving the most points as the “Top Ranked Firm” for that RFP.

L.
Negotiations. 

(1) Unless there is no need for negotiations with any of the offers, negotiations shall be conducted by the Procurement Department with offertory who submit proposals determined to have a reasonable chance of being selected for award, based on an evaluation against the technical and price factors as specified in the RFP.  Such offers shall be accorded fair and equal treatment with respect to any opportunity for negotiation and revision of proposals.  The purpose of the negotiations shall be to seek clarification of (NAME OF TRIBE/TDHE) questions and, if considered appropriate, advise the offeror of deficiencies in both the technical and price aspects of their proposals that may impact the offertory full understanding of; and conformance to, the solicitation requirements.  No offeror shall be provided information about any other offeror's proposal, and no offeror shall be assisted in bringing its proposal up to the level of any other proposal.  Offertory shall not be directed to reduce their proposed prices to a specific amount in order to be considered for award.

(2) A common deadline shall be established for receipt of proposal revisions during the negotiations.  The Contracting Department shall determine if all required forms and/or documents are included in the submitted proposals.

M.
Award.
(1) After evaluation of the proposals (and any revisions), the contract shall be awarded to the responsible firm whose qualifications, price, and other factors considered are the most advantageous to (NAME OF TRIBE/TDHE).  The (NAME OF TRIBE/TDHE) shall not order or agree to any changes in the contract work when prior funding agency approval is required.  Contract changes shall include a description of the proposed change in work, the fixed cost (credit, debit or no change) of the change, and an estimate of any additional time required to complete the work.

(2) For solicitations restricted to qualified Indian-owned economic enterprises and Indian organizations, if two (or a greater number stated in the RFP) such entities submit acceptable proposals, award shall be made to the qualified Indian-owned economic enterprise or Indian organization with the best proposal, provided that the price is within the maximum total price established for the specific project or activity.

(3) If fewer then this number of Indian-owned economic enterprises or Indian organizations submits acceptable proposals, the (NAME OF TRIBE/TDHE) should consider re-soliciting the RFP without restriction to qualified Indian-owned economic enterprises and Indian organizations.  The (NAME OF TRIBE/TDHE) may accept the sole proposal received, subject to HUD approval, in unusual circumstances (such-as when the (NAME OF TRIBE/TDHE) determines that the delays caused by re-soliciting the RFP would cause higher costs or when the (NAME OF TRIBE/TDHE) determines that the proposal has a fair and reasonable price).

N.
Contract  Review  and  Approval.
(1) Once the Contracting Department has reviewed and approved the RFP process and award, it will prepare a contract which contains the following:

a. A clear statement of the specific services and tasks to be performed;

b. A description of the methodology to be used in carrying out the services;

c. An identification of the type and frequency of written reports to be provided to (NAME OF TRIBE/TDHE);

d. A time frame for completion of all services;

e. A payment schedule that is related to the successful completion of specific tasks; and

f.
The total cost of the project.

O.
Abandonment  or  Termination.
(1)
In the event of abandonment of the project or termination of the contract for any cause, under the respective sections of the contract, the terms of any settlement between the (NAME OF TRIBE/TDHE) and the service provider shall be subject to approval by the Executive Director or designee and the Director of the Contracting Department, if required.

(2)
The (NAME OF TRIBE/TDHE) shall not disburse any monies to the service provider after the notice of abandonment or termination has been issued until the Executive Director or designee, the Director of the Contracting Department, and the funding agency (if required) have approved the settlement agreement.

3.8.
NONCOMPETITIVE  PROCUREMENT  PROPOSALS.
A.
Conditions for Use.  Procurements shall be conducted competitively to the maximum extent possible. However, in accordance with 24 CFR 85.36(d)(4), procurement by noncompetitive proposal may be used when the award of a contract is not feasible using small purchase procedures, sealed bids, or competitive proposals, and one of the following applies:

(1)
The item is available only from a single source based on a good faith review of available sources;

(2)
An emergency exists that seriously threatens the public health, welfare, or safety, or endangers property, or would otherwise cause serious injury to the (NAME OF TRIBE/TDHE), as may arise by reason of a flood, earthquake, epidemic, riot, equipment failure, or similar event. In such cases, there must be an immediate and serious need for supplies, services or construction such that the need cannot be met through any other procurement methods. Note: The emergency procurement shall be limited to those supplies, services, or construction necessary to meet the emergency. In cases where labor is involved, Davis-Bacon wage rates will apply and a determination has to be acquired if the amount of the work is over the $2,000 threshold.

(3)
HUD authorizes the use of noncompetitive proposals; or

(4)
After solicitation of a number of sources, competition is determined inadequate.

B. Justification.  Each procurement based on noncompetitive proposal shall be supported by a written justification for using such procedures.  The justification shall be documented in writing by the Contracts/Procurement Officer and approved by the Executive Director.

C. Price  Reasonableness.  The reasonableness of the price for all procurements based on noncompetitive proposals shall be determined by performing a cost analysis, as described under the "Cost and Price Analysis" section below.

(Note: The Tribe/TDHE may establish an emergency housing fund comprised of funds that are exempt from procurement requirements to avoid delays in emergency situations.  These funds must be non-federal funds.)

SECTION   4
COST  and  PRICE  ANALYSIS
4.1.
Use  of  the  Cost  or  Price  Analysis.
A.
In accordance with 24 CFR 85.36(f), a cost or price analysis shall be performed for all procurement actions (including contract modifications).  The degree of analysis shall depend on the facts surrounding each procurement.  The method of analysis shall be determined based on the criteria listed below.

(1)
Submission of Cost or Pricing Information.
(a)
A cost analysis will be necessary when adequate price competition is lacking, and for sole source procurements, including contract modifications or change orders, unless price reasonableness can be established on the basis of a catalog or market price of a commercial product sold in substantial quantities to the general public or based on prices set by law or regulation.  A price analysis will be used in all other instances to determine the reasonableness of the proposed contract price.

(b)
The (NAME OF TRIBE/TDHE) will negotiate profit as a separate element of the price for each contract in which there is no price competition and in all cases where cost analysis is performed.  To establish a fair and reasonable profit, consideration will be given to the complexity of the work to be performed, the risk borne by the contractor, the contractor's investment, the amount of subcontracting, the quality of its record of past performance, and industry profit rates in the surrounding geographical area for similar work.

(c)
Costs or prices based on estimated costs for contracts under grants will be allowable only to the extent that costs incurred or cost estimates included in negotiated prices are consistent with Federal cost principles (see Sec. 85.22 in Appendix A of this policy).  Grantees may reference their own cost principles that comply with the applicable Federal cost principles.

(2)
The cost-plus a percentage of cost and percentage of construction cost methods of contracting shall not be used.

(3)
A comparison of prices shall be used in all cases other than those described in cost analysis above.

SECTION   5
CANCELLATION  OF  SOLICitATIONS
5.1. Cancellation
A.
An invitation for bids, request for proposals, or other solicitation may be canceled before offers are due if:

(1)
The (NAME OF TRIBE/TDHE) no longer requires the supplies, services or construction;

(2)
The (NAME OF TRIBE/TDHE) can no longer reasonably expect to fund the procurement; or

(3)
The proposed amendments to the solicitation would be of such magnitude that a new solicitation would be desirable.

B.
A solicitation may be canceled and all bids or proposals that have already been received may be rejected if:

(1)
The supplies, services, or construction are no longer required;

(2)
Ambiguous or otherwise inadequate specifications were part of the solicitation;

(3)
The solicitation did not provide for consideration of all factors of significance to the (NAME OF TRIBE/TDHE);

(4)
Prices exceed available funds and it would not be appropriate to adjust quantities to come within available funds;

(5)
There is reason to believe that bids or proposals may not have been independently arrived at in open competition, may have been collusive, or may have been submitted in bad faith; or

(6)
For good cause of a similar nature when it is in the best interest of (NAME OF TRIBE/TDHE).

C.
The reasons for cancellation shall be documented in the procurement file.  The (NAME OF TRIBE/TDHE) shall also provide the reasons for cancellation and/or rejection upon request to any offeror solicited.

D.
A notice of cancellation shall be sent to all offers solicited, which if appropriate, shall explain that they will be given an opportunity to compete on any re-solicitation or future procurement of similar items.

E.
If all otherwise acceptable bids received in response to an invitation for bids are at unreasonable prices, or only one bid is received and the price is unreasonable, the (NAME OF TRIBE/TDHE) shall cancel the solicitation and either:

(1)
Re-solicit using a request for proposal; or

(2)
If only one bid is received at an unreasonable price, the (NAME OF TRIBE/TDHE) should consider using the noncompetitive proposals method.

SECTION   6
COOPERATIVE  PURCHASINg
6.1.
AGREEMENTS.
A.
The (NAME OF TRIBE/TDHE) may enter into state, regional and local intergovernmental agreements to purchase or use common goods and services.  The decision to use an intergovernmental agreement or conduct a direct procurement shall be based on economy and efficiency.  If used, the intergovernmental agreement shall stipulate who is authorized to purchase on behalf of the participating parties and shall specify inspection, acceptance, termination, payment, and other relevant terms and conditions.

B.
The (NAME OF TRIBE/TDHE) encourages the use of federal or state excess and surplus property instead of purchasing new equipment and property whenever such use is economically feasible and reduces costs.

SECTION   7
TYPES  OF  CONTRACTS  AND  CLAUSES
7.1.
CONTRACT  TYPES.
A.
Any type of contract which is appropriate to the procurement and which will promote the best interests of the (NAME OF TRIBE/TDHE) may be used, provided that the cost plus a percentage of cost and percentage of construction cost methods are prohibited.

B.
All procurements shall include the clauses and provisions necessary to define the rights and responsibilities of the parties.  A cost reimbursement contract shall not be used unless it is likely to be less costly or it is impracticable to satisfy the (NAME OF TRIBE/TDHE)'s needs otherwise.

C.
A time and materials contract should only be used if a written determination is made that no other contract type is suitable, and the contract includes limits or prices that the contractor exceeds at its own risk.

7.2.
OPTIONS.  Options for additional quantities or performance periods may be included in contracts, provided that:

A.
The option is contained in the solicitation;

B.
The option is a unilateral right of the (NAME OF TRIBE/TDHE);

C.
The contract states a limit on the additional quantities and the overall term of the contract;

D.
The options are evaluated as part of the initial competition;

E.
The contract states the period within which the options may be exercised;

F.
The options may be exercised only at the price specified in or reasonably determinable from the contract; and

G.
The options may be exercised only if determined to be more advantageous to the (NAME OF TRIBE/TDHE) than conducting a new procurement.

7.3.
SPECIFICATIONS.
A.
General

(1)
All specifications shall be drafted so as to promote overall economy for the purposes intended and to encourage competition in satisfying the (NAME OF TRIBE/TDHE)'s needs. Specifications shall be reviewed prior to solicitation to ensure that they are not unduly restrictive or represent unnecessary or duplicative items.

(2)
Functional or performance specifications are preferred. Detailed product specifications should be avoided whenever possible. 

(3)
Consideration shall be given to consolidating or breaking out procurements to obtain a more economical result. For equipment purchases, a lease versus purchase analysis should be performed to determine the more economical form of procurement.

B.
The following specification limitations shall be avoided:

(1)
Geographic restrictions not mandated or encouraged by applicable federal law (except for architect-engineer contracts, which may include geographic location as a selection factor if adequate competition is available); 

(2)
Unnecessary bonding or experience requirements; 

(3)
Brand name specification (unless a written determination is made that only the identified item will satisfy the (NAME OF TRIBE/TDHE)’s needs); and 

(4)
Brand name or equal specifications (unless they list the minimum essential characteristics and standards to which the item must conform to satisfy its intended use). Nothing in this procurement policy shall preempt any applicable licensing laws. Specifications shall be scrutinized to ensure that organizational conflicts of interest do not occur (for example, having a consultant perform a study of the (NAME OF TRIBE/TDHE)'s computer needs and then allowing that consultant to compete for the subsequent contract for the computers).

7.4.
CONTRACT  PROVISIONS.  All of the contract provisions at 24CFR 85.36(i) should be included in all contracts.
SECTION   8
APPEALS  AND  REMEDIES
8.1.
GENERAL.  It is the (NAME OF TRIBE/TDHE)'s policy to resolve all procurement or contractual issues informally at the (NAME OF TRIBE/TDHE) level without litigation.  When appropriate, the (NAME OF TRIBE/TDHE) may consider the use of informal discussions between the parties by individuals who did not participate substantially in the matter in dispute to help resolve any differences.

8.2.
BID  PROTESTS.
A.
Any actual or prospective individual or contractor may protest the solicitation or award of a contract for serious violations of the principles of this Policy. 

B.
Any protest against a solicitation must be received before the due date for receipt of bids or proposals, and any protest against the award of a contract must be received within (# of days to be determined by the Tribe/TDHE) calendar days after contract award, or the protest will not be considered. 

C.
All bid protests shall be in writing, submitted to the Contracts/Procurement Officer, who shall issue a written decision on the matter. 

D.
The Contracting Officer may, at his or her discretion, suspend the procurement pending resolution of the protest, if warranted by the facts presented. 

(Note: The procedures dealing with claims by an individual or contractor relating to performance of a contract should be included in the TRIBE/TDHE’s Contract Administration Policy & Procedures.  Therefore, a sample of those particular procedures isn’t included in this Policy.) 

8.3.
Protests  Involving  Indian  Preferences.  Complaints arising out of any of the methods of providing for Indian preference shall be handled in accordance with the procedures in 24 CFR 1000.54.
SECTION   9
ASSISTANCE
TO
SMALL  AND  OTHER  BUSINESSES
9.1. REGULATIONS  AND  LAW.
A.
In accordance with 24CFR 85.36(e) and the HUD Act of 1968, the (NAME OF TRIBE/TDHE) shall make efforts to ensure that small and minority-owned businesses, women’s business enterprises, labor surplus area businesses, and individuals or firms located in or owned in substantial part by persons residing in the area of a (NAME OF TRIBE/TDHE) project are used when possible.  Such efforts shall include, but shall not be limited to: 

(1)
Placing qualified small and minority businesses and women's business enterprises on solicitation lists;

(2)
Assuring that small and minority businesses, and women's business enterprises are solicited whenever they are potential sources;

(3)
Dividing total requirements, when economically feasible, into smaller tasks or quantities to permit maximum participation by small and minority business, and women's business enterprises;

(4)
Establishing delivery schedules, where the requirement permits, which encourage participation by small and minority business, and women's business enterprises;

(5)
Using the services and assistance of the Small Business Administration, and the Minority Business Development Agency of the Department of Commerce; and

(6)
Including in contracts a clause requiring contractors, to the greatest extent feasible, to provide opportunities for training and employment for lower income residents of the project area and to award subcontracts for work in connection with the project to business concerns which are located in, or owned in substantial part by persons residing in the area of the project, as described in 24 CFR 135, pursuant to Section 3 of the HUD Act of 1968.  The requirements of Section 3 are apply only to projects or activities for which the amount of assistance exceeds $200,000 as described at 24CFR 1000.42.

(7)
Requiring prime contractors, when subcontracting is anticipated, to take the steps listed above. 

9.2.
DEFINITIONS.
A.
A small business is defined as a business, which is: independently owned; not dominant in its field of operation; and not an affiliate or subsidiary of a business dominant in its field of operation.  The size standards in 13 CFR 121 shall be used unless the (NAME OF TRIBE/TDHE) determines that their use is inappropriate. 

B.
A minority-owned business is defined as a business which is at least 51% owned by one or more minority group members; or, in the case of a publicly-owned business, one in which at least 51% of its voting stock is owned by one or more minority group members, and whose management and daily business operations are controlled by one or more such individuals. 

C.
A women's business enterprise is defined as a business that is at least 51% owned by a woman or women who are U.S. citizens and who also control or operate the business. 

D.
A labor surplus area business is defined as a business which, together with its immediate subcontractors, will incur more than 50% of the cost of performing the contract in an area of concentrated unemployment or underemployment, as defined by the U.S. Department of Labor in 20 CFR 654, Subpart A, and in lists of labor surplus areas published by the Employment and Training Administration. 

E.
A business concern located in the area of the project is defined as an individual or firm located within the relevant Section 3 covered project area, as determined pursuant to 24 CFR 135.15, listed on HUD's registry of eligible business concerns, and meeting the definition of small business above.  A business concern owned in substantial part by persons residing in the area of the project is defined as a business concern which is 51% or more owned by persons residing within the Section 3 covered project, owned by persons considered by the U.S. Small Business Administration to be socially or economically disadvantaged, listed on HUD's registry of eligible business concerns, and meeting the definition of small business above.

SECTION   10
CONTRACT  CLAUSES

AND

SOLICITATION  NOTICES
10.1.
SOLICITATION  NOTICES.
A.
Solicitation notices shall include at least the following information: 
B. A statement of the applicability of Indian preference to the solicitation and a time before the due date for offers by which offers must submit evidence of eligibility for Indian preference;

C.
The preference requirements stated in 24 CFR 1000.52; 

D.
Information as to whether the (NAME OF TRIBE/TDHE) maintains lists of Indian-owned economic enterprises and Indian organizations by trade specialty which are available to contractors and subcontractors for use in meeting Indian preference responsibilities;

E.
A requirement that offertory provide a statement describing how they will provide Indian preference in subcontracting, training, and employment, including the number or percentage of Indians to be employed and trained;

F.
The (NAME OF TRIBE/TDHE)'s description of the information to be submitted on Indian preference;

G.
The factors that the (NAME OF TRIBE/TDHE) will use in judging the adequacy of the Indian preference information submitted;

H.
A statement that failure to submit the required Indian preference statements on subcontracting, training, and employment shall be grounds for rejection of the offer; 

I.
A requirement that each contractor and subcontractor submit a certification and supporting evidence to the (NAME OF TRIBE/TDHE) whenever it is not feasible to provide Indian preference in subcontracting;

J.
For request for proposals that are not restricted to Indian-owned economic enterprises of Indian organizations, the percentage of number of points set aside for Indian preference and the method for allocating these points; 

K.
A requirement in unrestricted RFP's that subcontractors using request for proposals solicit subcontractors by reserving up to (% to be determined by the TRIBE/TDHE) of the available rating points for Indian preference in subcontracting and the criteria to be used in evaluating subcontractor proposals; and

L.
A requirement that offertory submit a list of core crew employees with their offers, and that contractors and subcontractors are required to provide preference to the greatest extent feasible by hiring qualified Indians in all positions other than core crew positions.

10.2.
Contract  and  subcontract  clauses  shall  include  the  following.
A.
The clause prescribed in 24 CFR 1000.52 implementing Section 7(b) of the Indian self-determination and Education Assistance Act in connection with the development or operation of (NAME OF TRIBE/TDHE) programs; 

B.
The ground for termination of a contract or the imposition of penalties for improper subcontracting or false certification as to subcontracting with Indian enterprises or organizations; and 

C.
Contracts and subcontracts should also contain the clauses included in 24CFR 85.36(i).

10.3.
Monitoring  and  RemedieS.  The (NAME OF TRIBE/TDHE) shall monitor the implementation of Indian preference in its contracts, subcontracts, training, and employment, and take appropriate remedial action (including cancellation of contracts and assessment of penalties) to ensure compliance.

SECTION   11
ETHICS  IN  PROCUREMENT
11.1.
GENERAL.  The (NAME OF TRIBE/TDHE) shall adhere to the following code of conduct that shall be consistent with any applicable laws.
11.2.
CONFLICT  OF  INTEREST.  In the procurement of supplies, equipment, other property, construction and services by recipients and subrecipients, the conflict of interest provisions of 24 CFR 85.36 and 24CFR 1000.30 shall apply.  No employee, officer or agent of the (NAME OF TRIBE/TDHE) shall participate directly or indirectly in the selection or in the award or administration of any contract if a conflict, real or apparent, would be involved.  Such conflict would arise when a financial or other interest in a firm selected for award is held by: 
(Note:  The following is simply a sample and the TRIBE/TDHE should amend or edit the language to fit their local needs.)

A.
An employee, officer or agent involved in making the award, either currently employed or within one year after employment or service of the (NAME OF TRIBE/TDHE);

B.
A relative (including father, mother, son, daughter, brother, sister, uncle, aunt, first cousin, nephew, niece, husband, wife, father-in-law, mother-in-law, son-in-law, daughter-in-law, brother- in- law, sister- in- law, stepfather, stepmother, stepson, stepdaughter, stepbrother, stepsister, half brother, or half sister);

C.
A business partner; or,

D.
An organization which employs, is negotiating to employ, or has an arrangement concerning prospective employment of any of the above.

11.3.
Gratuities,  Kickbacks,  And  Use Of  Confidential Information.  The (NAME OF TRIBE/TDHE) officers, employees or agents shall not solicit or accept gratuities, favors, or anything of monetary value from contractors, potential contractors, or parties to subcontracts, and shall not knowingly use confidential information for actual or anticipated personal gain.

11.4.
Prohibition  Against  Contingent  FeeS.  Contractors shall not retain a person to solicit or secure a (NAME OF TRIBE/TDHE) contract for a commission, percentage, brokerage, or contingent fee, except for bona fide employees.
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