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MODEL  TDHE/TRIBE

REAL  PROPERTY  ACQUISITION POLICIES  AND  PROCEDURES

These policies and procedures were adopted by the (name of TDHE/TRIBE) by Resolution # _____ on _____________, ______.

(Note: This is a model policy and the TDHE/TRIBE may choose to delete or add any sections or numbers used in this sample.  Should the TDHE/TRIBE choose to make any changes, the TDHE/TRIBE should ensure that the policy remains in compliance with the Native American Housing Assistance and Self-Determination Act (NAHASDA) and any other applicable federal, state, local, or tribal laws or regulations.)

Policy  Statement

The Board of Commissioners (or insert governing body of the [insert name of tribe]) of the (NAME OF TRIBE/TDHE) recognize that it is necessary to adopt and implement Real Property Acquisition Policies and Procedures in order to operate as a property management business.  The governing body intends these policies to be applicable to the (NAME OF TRIBE/TDHE) programs developed or operated with or without funds provided through the Native American Housing and Self-Determination Act (NAHASDA).

The acquisition of real estate is an eligible activity under NAHASDA as described in section 202(2) under Development.  The regulations implementing NAHASDA regarding real property acquisition are described at 24CFR Part 1000.14 that is included as an appendix (A) to this policy.  The acquisition of real property for a NAHASDA assisted activity is also subject to 49CFR part 24, subpart B that is also included as an appendix (B) to this policy.  
Note: The applicability of 49CFR Part 24, subpart B relates to acquisitions by agencies that acquire real property through condemnation.  Very few TDHEs possess the power to condemn property.

Certain acquisitions may be in the interest of the (NAME OF TRIBE/TDHE) that will not meet the requirements of Federal Regulations.  In those instances, non-restricted funds must be utilized. Often it is in the best interests of the (NAME OF TRIBE/TDHE) to utilize Tribally controlled Trust Property for it’s development purposes.  When suitable Trust property does exist it shall be the policy of the (NAME OF TRIBE/TDHE) to attempt to purchase needed property.

In all cases, it shall be the policy of the (NAME OF TRIBE/TDHE) to only consider purchasing real property after the following conditions have been met:

1. An unmet need has been identified through the Indian Housing Plan (IHP).

2. Funding has been identified. (NAHASDA, non-restricted, grant funds, Tribal, other Federal)

3. No suitable Tribal Trust Land is currently available.

4. It is in the best interest of the (NAME OF TRIBE/TDHE).
1. ACQUISITION REQUIREMENTS

a.
General Information.  The requirements of this chapter apply to any acquisition of real property for a project utilizing NAHASDA, non-restricted, Tribal, or other grant funds.
b.
Less-Than-Full-Fee Interest in Real Property.   In addition to acquisitions of fee simple title, the provisions of this chapter apply to:
(1)
the acquisition of fee title that is subject to retention of a life estate;

(2)
a life use;

(3)
 acquisitions by leasing or purchasing a leasehold interest, including option(s) for extension;

(4)
land held in Trust by the U.S. Government for a tribe or Indian individual;

(5)
the acquisition of permanent easements;

c.
Persons Acting as Agent of (NAME OF TRIBE/TDHE).   In some cases, the (NAME OF TRIBE/TDHE) may determine that a property meets the requirements for acquisition and acts through a non-related party to acquire the identified property.  This may be a developer, or licensed real estate agent.  In such cases, the person is performing as the agent of the (NAME OF TRIBE/TDHE) and the acquisition must be treated as a (NAME OF TRIBE/TDHE) acquisition that is subject to all provisions of these policies and procedures.

2.
Basic  Acquisition  Policies
a.
Expeditious  Acquisition.  The (NAME OF TRIBE/TDHE) shall make every effort to acquire the real property expeditiously by good faith negotiation.
b.
Notice  to  Owner.   As soon as a property has been identified through offer or inquiry by the (NAME OF TRIBE/TDHE), the owner or agent for the owner shall be given written notice of the (NAME OF TRIBE/TDHE) interest in acquiring the property. If the property is located on Trust or Restricted land or involves the purchase of Trust of Restricted Land, this notice is required to go through the local Bureau of Indian Affairs (BIA) office.
c.
Appraisal  and  Invitation  to  Owner
(1)
All properties identified for acquisition shall be appraised by a qualified appraiser. If the acquisition involves the purchase of Trust or Restricted land or long-term leases on Trust or Restricted lands and related improvements, the BIA must conduct the appraisal.  In all cases, the owner or his/her representative shall be given the opportunity to accompany the appraiser during the appraiser’s inspection of the property, unless:

(a)
The property is being donated; or

(b)
The (NAME OF TRIBE/TDHE) determines, after reviewing the available data, that the valuation is uncomplicated and the fair market value of the property does not exceed $25,000.  The determination shall be based on a review by a person who is familiar with real estate values.  If the owner requests an appraisal, the (NAME OF TRIBE/TDHE) shall obtain an appraisal subject to paragraph c. 1.

(2) The (NAME OF TRIBE/TDHE) recognizes that adequate market information necessary for balanced appraisals may not be available on the (name of Reservation or Indian Service Area) and will recognize the “replacement value approach” when it is determined that inadequate sales information exists.

(3) When acquiring commercial property and/or property with tenant-owned improvements, the (NAME OF TRIBE/TDHE) should provide the appraiser with the appropriate legal guidance with respect to the classification of the land, (Trust, Restricted Fee) ownership, documents and the necessary reviews subject to various ownership possibilities in Indian Country.

d.
Establishment  and  Offer  of  Just  Compensation.  Once the (NAME OF TRIBE/TDHE) determines the amount which it believes is just compensation, the (NAME OF TRIBE/TDHE) shall tender a written offer to the owner or in the case of restricted lands, the BIA.
e.
Summary  Statement.  In addition to the written offer to purchase, the owner shall be given a written statement of the basis for the offer and shall include:
(1) A statement of the amount of the offer and the method of establishing the amount.

(2) A description and location of the real property and the interest in the property to be acquired.

(3) An identification of the buildings, structures, and other improvements (including building equipment and fixtures) that are considered to be part of the real property for which the offer includes.  Where appropriate, the statement shall identify any separately held ownership in the property, e.g., a tenant-owned improvement, easement, etc. that is not covered by the offer.

f.
Basic  Negotiations.  The (NAME OF TRIBE/TDHE) shall contact the owner or the owner’s representative (BIA) and discuss it’s offer to purchase. Whenever feasible, personal face-to-face contact and discussion will take place or an attorney may represent the (NAME OF TRIBE/TDHE) in negotiations.  The owner shall be given reasonable opportunity to consider the offer and present material that the owner believes is relevant to determining the value of the property and may suggest modifications in the proposed terms and conditions of the purchase.
g.
Updating Offer of Just Compensation.  If the information presented by the owner, or a material change of the character or condition of the property indicates a need for a new appraisal, or if a significant delay has occurred since the time of the appraisal(s) of the property, the (NAME OF TRIBE/TDHE) shall have the appraisal updated.
h.
Settlement.  The purchase price for the property may exceed the amount offered as just compensation when reasonable efforts to negotiate an agreement at that amount have failed.  This action requires the approval of the (Board of Commissioners or governing body of the TDHE).  A written justification shall accompany the request.
i.
Payment  Before  Taking  Possession.  Before requiring the owner to surrender possession of the real property, the (NAME OF TRIBE/TDHE) shall pay the agreed price to the owner, or in the case of Restricted Lands, the BIA.
j.
Fair  Rental.  If the (NAME OF TRIBE/TDHE) permits a former owner or tenant to occupy the real property after acquisition for a short term or a period subject to termination by the (NAME OF TRIBE/TDHE) on short notice, the rent shall not exceed the fair market rent for such property.

3.
Appraisals
a. Definition of Appraisal.  The term “appraisal” means a written statement independently and impartially prepared by a qualified appraiser setting forth an opinion of defined value of an adequately described property as of a specific date, supported by the presentation and analysis of relevant market information.
b. Standards of Appraisal.  The (NAME OF TRIBE/TDHE) will recognize the Uniform Appraisal Standards or if the Tribe chooses, an alternate method of identifying and qualifying individuals familiar with the real property values on the (name of Tribe) Reservation (or Indian Service Area).  Each appraisal will contain at a minimum, the following items:
(1) The purpose and/or the function of the appraisal, a definition of the property being appraised and a statement of the assumptions and limiting conditions affecting the appraisal.

(2) A description of the physical characteristics of the property, a statement of the known observed encumbrances, if any, title information, (title insurance, title status report if trust) location, zoning, present use, and an analysis of highest and best use.

(3) An analysis of reliable approaches consistent with Indian reservation land sales.  In most cases, inadequate market sales will necessitate other approaches such as cost of replacement, or rental value if information exists.

(4) A statement of the value, in the opinion of the appraiser.

(5) The effective date of valuation, date of appraisal, signature and credentials/certification of the appraiser.

c.
Qualifications  of  Appraisers.
(1)
The (NAME OF TRIBE/TDHE) shall establish criteria for determining the minimum qualification of appraisers.  Appraiser qualifications shall be consistent with the level of difficulty of the appraisal assignment.  A contract (fee) appraiser making a “detailed appraisal” under a contract executed after December 31, 1992 must be certified under State law implementing Title XI of the Financial Institutions Reform, Recovery and Enforcement Act of 1989 (FIRREA).

(2)
Usually, BIA Appraisers meet the necessary qualification and must be utilized on Trust and Restricted land appraisals.

(3)
Conflict of Interest.  No appraiser shall have any interest, direct or indirect, in the real property being appraised for the (NAME OF TRIBE/TDHE) that would in any way conflict with the preparation or review of the appraisal.  Compensation for making an appraisal shall not be based on the amount of the valuation.

d.
Property  Owner  with  Conflict  of  Interest.
(1)
A conflict of interest exists whenever the owner of an interest in real property that is to be acquired by a (NAME OF TRIBE/TDHE) serves as an officer of the (NAME OF TRIBE/TDHE) or it’s designated acquiring agent or exercises any other responsible function in connection with that acquisition.  The (NAME OF TRIBE/TDHE) prohibits employees from using positions for a purpose that is, or gives the appearance of being, motivated by a desire for private gain for themselves or others, particularly those with whom they have family, business, or other ties.

(2)
Examples of Safeguards.  Among the various measures which a (NAME OF TRIBE/TDHE) could adopt to prevent the possibility of undue personal enrichment by real property owners who may be in a conflict of interest position are:

(a) Disclosure.  The (NAME OF TRIBE/TDHE) may require disclosure of any potential conflict of interest to the (Board of Commissioners or governing body of the TDHE), (NAME OF TRIBE/TDHE)’s Legal Counsel, and as otherwise may be appropriate.

(b) Review by BIA or separate Tribal agency.
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